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SAMUEL REISMAN, 
Appellant, 


US. 


UNITED STATES OF AMERICA, 
Appellee. 


APPELLANT’S OPENING BRIEF. 


JURISDICTIONAL STATEMENT. 


The jurisdiction of the United States District Court, 
Southern District of California, Central Division, was 
based on 16 U'S.C.A. Section 3231. The jurisdiction 
of this court is based on 28 U.S.C.A® Section 1291. 
The indictment charging violations of 18 U.S.C. Sec- 
tion 1341, mail fraud, appears in the Clerk’s Transcript 
om ceord* page 2. 


STATEMENT OF THE CASE. 
The Indictment. 


Appellant Reisman was indicted in the United States 
District Court, Southern District of California, Central 
Division, for 79 counts of mail fraud under 18 U.S.C. 
Section 1341. Others charged in the same indictment 


*The Clerk’s Transcript of Record will be referred to as C. T. 
The Reporter’s Transcript of Proceedings will be referred to as 
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were: Arnold Clejan, Joseph Benaron, Joseph J. 
Byrnes, Norman T. Rockel, Charles O. Escarzaga, Rob- 
ert L. Stein, Maurice Weiss, Stanley J. Weiss, Frank L. 
Gillhouse, and Robert M. Jaffe. The indictment al- 
leges in substance that beginning on or about June 9, 
1959 and continuing until the return of the indictment, 
April 3, 1964, the defendants devised and executed a 
scheme to defraud purchasers of Nevada land known as 
the Gamble Ranch. The indictment charges that in 
connection with the sale of Gamble Ranch land cer- 
tain false representations were made orally, in news- 
papers, motion pictures, slides, brochures, letters, and on 
radio and television. Each of the 79 counts is sup- 
ported by a mailing allegedly made to execute the 
scheme. 


The Verdicts. 


Appellant Reisman, Joseph Benaron, Joseph J. 
Byrnes, and Maurice Weiss were tried together in a 
jury trial that lasted thirteen weeks, from April 6 to 
July 2, 1965. Byrnes and appellant Reisman were 
found not guilty of count 6 and guilty of the other 78 
counts [C. T. 1007; R. T. 14,950-14,9541. The jury 
found Benaron not guilty of count 6 but could not reach 
a verdict on the other 78 counts; as to those counts a 
mistrial was declared [R. T. 14,985-14,986]. The court 
granted a mistrial as to Maurice Weiss because he be- 
came ill during the trial [R. T. 14,305-14,306]. Var- 
ious dispositions were made of the cases of defendants 
who did not go to trial. Appellant Reisman moved for 
judgment of acquittal or in the alternative for a new 
trial [C. T. 1018-21, 1025-33]. The court granted the 
motion for judgment of acquittal on counts 2 and 3 
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only, and denied the motion for a new trial [C. T. 
1130]. Appellant Reisman appeals from the judgment 
of conviction [C. 7. 1138-1139]. 


Summary of the Facts. 


Appellant Samuel Reisman is an attorney at law. He 
has practiced law in California since 1938. He has 
maintained his law office in the Citizens National Bank 
Building, 453 South Spring Street, Los Angeles, since 
1943. His was primarily a trial, corporate and busi- 
ness type of practice in which he was quite successful. 
He had earned an excellent reputation as a citizen and 
as a lawyer [R. T. 12920-12929 ; 9532; 9535; 9592-L-3; 
9949; 10,036; 10,115; 10,521; 13,959]. He had repre- 
sented Joseph Benaron in various business ventures 
since 1946 or 1947. Before 1959 he had been an 
officer and director in several companies in which 
Benaron was interested. He acted as legal counsel 
rather than as a business executive for each of these 
companies [R. T. 12,920-12,921; 12,931-12,933]. 


Reisman first heard of the Gamble Ranch on Septem- 
ber 7 or 8, 1959 when Benaron and Byrnes told him 
they each wanted to buy a 5% interest in the Ranch 
[R. T. 12,942-12,944]. The Gamble Ranch was 
located in Elko County in northeastern Nevada and con- 
sisted of over 600,000 acres. About 400,000 acres were 
owned by the Federal Bureau of Land Management and 
236,000 acres were owned by B. M. Stewart. The Gov- 
ernment owned alternate sections that formed a checker- 
board with sections owned by Stewart. The Ranch was 
about 30 miles wide and 36 miles long. Its altitude 
ranged from about 3500 to 10,000 feet [R. T. 885, 
894]. 
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A Southern Pacific Railroad track bisected the 
Ranch. The town of Montello was located in the middle 
of the Ranch on the railroad. Northwest of Montello 
were the Ranch headquarters, housing areas, a feed mill 
and several reservoirs. At the headquarters some 5,- 
O00 acres of alfalfa and grain were grown. Electricity 
was brought in from Utah. Southeast of the railroad 
the only man-made improvements were three stock wa- 
tering facilities and water pipeline. There were 50 to 
70 reservoirs on the Ranch. The four principal reser- 
voirs were Rock Springs Dam, 21 Mile Reservoir, 
Crittenden, and Dake [R. T. 889-893]. There were in 
excess of 100 springs, and in addition, a known water 
reservoir underneath most parts of the ranch property 
[R. T. 935-936]. 


Arnold Clejan bought the Gamble Ranch from B. M. 
Stewart in 1959 for $2,500,000 which included the as- 
sumption of a $300,000 first trust deed [R. T. 904]. 
On September 7 or 8, 1959 Benaron and Byrnes asked 
Reisman to draft an agreement whereby they would 
each buy from Clejan an undivided 5% interest in the 
Ranch. Reisman dictated a draft of an agreement. 
Since he was scheduled to leave Los Angeles for Europe 
he turned the matter over to Bertram Ross, a lawyer 
who shared offices with Reisman. Ross completed the 
transaction [R. T. 12,942-12,944, 10,617, 10,621-10,621- 
A, Ex. EH]. On September 16, 1959, when Reisman 
was in Europe, the California Division of Real Estate 
by letter asked Clejan to stop representing and selling 
Gamble Ranch land as commercial agricultural property. 
The Real Estate Division took the position that the land 
offered for sale did not qualify as commercial agricul- 
tural land and that therefore the sellers would have to 
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comply with the subdivision law and obtain a subdi- 
vision public report before making further sales 
[R. T. 4509-4510, Ex. AH]. Reisman returned from 
Europe on October 27, 1959. During his absence he 
had nothing to do with the Gamble Ranch. On Novem- 
ber 6, 1959 the Real Estate Commission issued a formal 
cease and desist order [R. T. 12,942-1,944, Ex. 1-237]. 


When Benaron learned of the cease and desist order 
he asked Reisman to inquire about it from Clejan’s at- 
torney, Albert Allen [R. T. 12,951]. From Allen, 
Reisman learned that the Real Estate Commission ob- 
jected to sales without a public report, in part to ad- 
vertising material, and because Clejan was selling land 
encumbered by two mortgages. Allen took the posi- 
tion that the property was commercial agricultural land 
and therefore exempt from the requirement of the Sub- 
division Act that a public report be obtained [R. T. 
2953, 12,974-12,975, Exs. B and B-1]. After iur- 
ther investigation Reisman concluded that Allen’s posi- 
tion was incorrect and that an application for a public 
report should be filed with the Real Estate Commission 
[R. T. 12,952-12,954]. At Benaron’s request Reisman 
conferred a number of times with representatives of 
the Real Estate Commission and prepared and filed an 
application for a public report [R. T. 12,955, 13,048- 
13,049]. In December, 1959 Gamble Ranch Investments 
Company was formed. This company was a Nevada 
corporation. Reisman took no part in its incorporation. 
Benaron and Byrnes each exchanged their 5% in- 
terests in the land for 5% of the stock of the new com- 
pany. Clejan exchanged his 90% interest in the land 
for 90% of the stock. Reisman prepared an agreement 
by which these exchanges were made [R. T. 12,963- 
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12,964, 12,977-12,978, Ex. FN]. On December 14, 
1959 Reisman was elected president of the corporation; 
Benaron and Byrnes were elected vice presidents [R. T. 
12,993]. 

Through December, 1959 and January, 1960 Reis- 
man continued to represent the company in processing 
the application for a public report. He conferred with 
members of the Real Estate Commission. He sub- 
mitted to the Commission material concerning the 
ranch: a water report prepared by civil and consulting 
engineers, letters concerning the availability of electric- 
ity, and other material. On January 5, 1960 Mr. 
Bircher from the Real Estate Division visited the Gam- 
ble Ranch and rendered a detailed report of his observa- 
tions and conclusions. The Division reviewed the com- 
pany’s advertising and suggested changes that were 
made. <A public report was issued on 40,000 acres 
southeast of Montello in February, 1960. As other 
sections of land were sold, other public reports were is- 
sued. Reisman’s office represented the company in ob- 
taining public reports from December, 1959 through 
thesspring wot 1902 (Kk. TP) 12,999) 13,001, 13,01 
13,025-13047, Ex. CA, 13,048-13,050, Ex. A, 13,052]. 


Reisman acquired 2% of Gamble Ranch Investments 
Company stock in June, 1960. At the end of 1960 he 
bought more stock until he finally owned about 13% 
of the total [R. T. 13,054-13,057]. 


In 1960, Reisman reviewed the company’s advertising 
material at Benaron’s request. Some of the advertising 
was reviewed by Bertram Ross, the sole practitioner 
who shared offices with Reisman, and by Herbert 
Weiser, a lawyer employed by Reisman. The lawyers 
judged the brochures and other advertising by compar- 
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ing them to source materials that were provided them: 
pictures and reports in a book compiled by Previews, Inc. 
for B. M. Stewart for use in selling the Ranch to Clejan 
[Exs. 1-1128; 2-234]; documents from the Elko County 
Chamber of Commerce [Ex. 2-258]; letters from an 
agricultural expert [Ex. B-4]; a water report [Ex. 
2-884], and other material [Exs. EJ 2-6, 2-114, 2-237, 
2-870-B, 2-883, 2-883-KK-1, 2-885, 2-885-A, and 
2-1248]. [R. T.  13,058-13,060, 13-083-13084]. 
Reisman made various changes in the advertising 
submitted to him. He testified that he deleted or 
changed anything he thought was misleading or untrue. 
In May, 1961 he advised a producer of radio and tele- 
vision commercials that all advertising “should be on a 
highly ethical plane.” [R. T. 13,074-13,076, 13-110- 
to, If1) 13,120-13,122, Ex. O-1]. Advertising produc- 
ers testified that Reisman made changes in advertising 
he considered improper [R. T. 1473-1475, 1490-1491, 
1497-1498, Ex. 2-47, 1505-1507, 1630, 1635 (witness 
Beattie), 1174-1176, 1387-1388, 1318, 1389-1390, 1446- 
1447, Ex. 2-365 (witness Roche) J. 


In the latter part of 1961 the company decided to 
make a public stock offering to raise money for develop- 
ment of the Ranch. Reisman assisted in the prepara- 
tion of the S-1 Securities and Exchange Commission 
Registration Statement [R. T. 13,191]. Reisman and 
Ross testified that on September 26, 1961 they went to 
the Real Estate Division to ask if the company was 
in good standing with the Division and whether the 
Division had received any complaints about the com- 
pany. Reisman did not want to sell stock to the public 
if the company was not in good standing. Robert 
Schofield and Henry Block of the Real Estate Division 
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told Reisman and Ross that they had heard of no com- 
plaints and that the company had complied with all ap- 
plicable regulations [R. T. 11,194-11,197, 13-193-13,197, 
Exe ie 


Morris Cohon, a New York underwriter and securi- 
ties broker and dealer, testified that on September 18, 
1961 he sent to Gamble Ranch a letter of intent to un- 
derwrite the proposed stock issue [R. T. 10,145-10,146, 
Ex. EE]. Cohon later committed himself to a firm 
underwriting of $2,500,000 [R. T. 10,098-10,099]. 
The firm commitment meant that the underwriter would 
own the stock. He would be obligated to pay the com- 
pany $2,500,000 even if he could not sell the stock [R. 
T. 10,113-10,114]. Cohon, a specialist in real estate 
ventures, concluded that the stock would be a fair finan- 
cial offer to the public [R. T. 10,119]. However, the 
underwriting was never completed because the Califor- 
nia Corporations Commissioner refused to issue a per- 
mit to sell the stock in California. Cohon could not 
underwrite the issue after the largest market for the 
stock had been eliminated. So the company did not 
receive the money for development [R. T. 10,141-10,142, 
10,148]. 

Hundreds of letters of complaint and other commu- 
nications from land purchasers were received in evi- 
dence. Reisman testified that the complaints or refund 
requests of only some thirteen purchasers came to his 
personal attention. The first was in July, 1961 [R. T. 
13,157-13,189; Ex. FY], and the last in November, 
ISTE, aE Ss S/S Teles MGM, Waxy). (Cyalls: 
four were claims of misrepresentation [R. T. 13,165- 
13, 189-0Exs. KZ, 1-343) GR YGE DIF 16525 cae 
These purchasers were given refunds. <A fifth letter 
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was from a prospective purchaser who had heard from 
a Nevada real estate official of misrepresentation by 
Gamble Ranch personnel. He was invited to the Ranch 
[R. T. 13,157-13,162, Ex. FY]. The other eight 
purchasers wanted to cancel their contracts for finan- 
cial reasons. They were given refunds, different par- 
cels of property, or were otherwise satisfied [R. T. 
emtoo-15,172, Ex, FZ; 13,171-13,176, Exs. GC, GD, 
eG; 13,176-13,185, Exs. GG, GH; 13,189]. 

In January, 1962 the Nevada Real Estate Commis- 
sion issued a publicity release saying that the company 
would refund money to all purchasers who wanted a re- 
fund [Ex. 3-2024]. The statement was incorrect. 
Following the article a large number of complaints or 
requests for refunds were made. Reisman was relieved 
as an attorney of the duty of handling complaints [R. 
T. 13,319-13,320]. For a short time in early 1962 the 
law firm of Wyman, Finell & Rothman handled these 
customer complaints and refund requests and decided 
whether to make refunds. Refunds were made to pur- 
chasers who claimed misrepresentation [R. T. 12,599- 
12,603]. Then Bertram Ross reviewed and disposed 
of all complaints until March, 1963. Ross was retained 
by Gamble Ranch as independent counsel for this pur- 
pose. He was paid for his services. He had no con- 
nection with Reisman in this function. He dealt with 
some 269 complaints during that period JR. T. 11.151, 
11.165, 11.247-11,251, 13.320]. Another lawyer, Rich- 
ard Allan Weiss, replaced Ross and handled complaints 
beginning in March, 1963 [R. T. 11,165]. 


The last public report was issued on April 23, 1962. 
At that time the Real Estate Division had no reason to 
stop Gamble Ranch sales [R. T. 7186-7188]. However, 


= — 


shortly afterward, the Division advised the company 
that some misrepresentations were allegedly made by 
salesmen. In June, 1962 attorneys Wyman, Finell, 
and Ross met with representatives of the Real Estate 
Division to discuss the matter. Reisman was out of 
the country at that time. The lawyers agreed on behalf 
of the company to stop selling land until the problem was 
resolved. They agreed to sign a consent cease and de- 
sist order [Ex. 1-1125]. But all three lawyers testi- 
fied that their clients would sign the consent decree 
only with the understanding that: it was not an admis- 
sion of fraud or wrongdoing and would not be so 
construed; the Real Estate Division would not release 
the information to the news media [R. T. 14,017-14,027, 
12,606-12,613, 11,192-11,194]. That testimony is un- 
contradicted. However, publicity was released in breach 
of this agreement within 24 hours after the agreement 
was made [R. T. 12,613]. And in the trial of this 
case the consent decree was admitted in evidence over 
defendants’ objections for the purpose of showing an 
admission of fraud and wrongdoing [R. T. 6283, 
6454, 5832, 12,632-12,635, 11,474-11,480, 11,493, 
14,381-14,382, 14,780-14,781 ]. 


Through the early part of 1962 appellant continued 
to do legal work in connection with filing the Securities 
& Exchange Commission Registration Statement and 
the issuance of subdivision public reports [R. T. 13,302- 
13,307]. In June, 1962 appellant resigned as president 
of the company. 
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THE COURT IMPROPERLY ADMITTED IN 
EVIDENCE, AND ADMONISHED THE JURY 
REGARDING, LETTERS OF COMPLAINT FROM 
LAND PURCHASERS. 


Introduction. 


Hundreds of letters written by dissatisfied pur- 
chasers of Gamble Ranch land were admitted in evi- 
dence. Copies of some of these complaint letters are 
attached for illustration in Appendices A, B, and C. 
The attached copies by no means exhaust the number of 
such letters. Most letters contain angry denunciations 
and charges of fraud and misrepresentation. All let- 
ters admitted in evidence were taken to the jury delibera- 
tion room for examination by the jurors. Many com- 
plaints were read in evidence. That such letters were 
highly prejudicial to the defendants cannot be disputed. 


The court admonished the jury that the complaint let- 
ters were not admitted to prove the truth of their con- 
tents, but as to the purpose for their admission the 
court gave many different explanations. The admis- 
sion in evidence of these complaint letters, and the 
court’s admonitions as to the purpose for their admis- 
sion, constitute reversible error under the recent deci- 
sion of this Court in Phillips v. United States, 356 F. 
2d 297 (9th Cir. 1965), which was followed in Windsor 
@aciuted Sities, =. oe cleo (Op Gir 1967 Nan 
19,174. 

The Phillips case sets out three requirements for the 
admission in evidence of complaint letters: 


(1) At the time the documents are offered the 
trial court must make a preliminary determina- 
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tion as to whether there is prima facie evidence 
showing that the defendant had actual, personal 
knowledge of the complaint letters. 

(2) The evidence must be sufficient to support a 
prima facie finding that the defendant had ac- 
tual, personal knowledge of the complaint let- 
ters. 

(3) The trial court must admonish the jury in plain 
and direct language that complaint letters may be 
considered only if evidence independent of the 
letters themselves shows that the defendant had 
actual, personal knowledge of such letters. 


If the record does not show compliance with these three 
requirements, the judgment of conviction will be re- 
versed even though other evidence may amply establish 
defendant’s guilt beyond a reasonable doubt. The trial 
court in the present case did not comply with these 
three rules. 


A. The Court Did Not Make the Necessary Pre- 
liminary Finding That Appellant Had Personal 
Knowledge of the Complaint Letters. 

Phillips v. United States, supra, involved a prosecu- 
tion for mail fraud and conspiracy to commit mail fraud 
by making allegedly false representations to sell Ore- 
gon land. The facts are remarkably similar to the facts 
of the present case. Appellants were an attorney and 
two other persons who organized a corporation to 
develop and sell the land. As in the present case, the 
indictment charged that brochures and newspaper ad- 


vertising contained false and misleading statements and 
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pictures. The land was represented to be “rich, fertile 
land... a fertile valley’ with “boating, water skiing, 
golfing, swimming,” and to have “Four exciting sea- 
sons! 300 days of warm wonderful sunshine through- 
out the year.” The offer was described as a “sound 
investment opportunity” in “an area of booming popula- 
tion.” (365 F. 2d at 300). In fact, the property was 
vacant desert land. Photographs showed mountains, 
lakes, valleys and recreational scenes—all miles from the 


land for sale. 


The trial court in Phillips admitted in evidence ten 
cancellation letters from dissatisfied customers and a 
group of order coupons from prospective purchasers. 
In the present case hundreds of complaint letters were 
received in evidence [See, e.g.: R. T. 5958, Exs. 3-296 
moeo-414- R. T, 6337-6338, Exs 3-415 to 3-550; R. T. 
14,045, Exs. 3-2132 to 3-2134]. In Pinikps only one 
short letter was read to the jury (365 F. 2d at 301, 
fin. 1). The court summarized for the jury the other 
nine complaint letters. The jury was not permitted to 
see any of the remaining documents. In the present 
case, many complaint letters were read to the jury [See 
e.g.: R. T. 3803-3805-3808, Ex. 2-1172; R. T. 3786- 
6790) Bx 2-1 1185 Re sosl5, Ex. 3-802)" Om ccc. 
casion the Government attorney would offer a series of 
complaint letters and read selected documents, such as 
“ovony dowels Or wouln wile 7 [ko 1 E570), 358, 1S. 
3-415 to 3-550, and particularly, e.g., R. T. 6338-6363, 
Exs. 3-416, 3-419 to 3-423, 3-427, 3-429, 3-432, 3-438 
to 3-440, 3-448, 3-459, 3-464, 3-488; R. T. 6370-6377, 
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Exs. 3-506, 3-543]. The Government attorney an- 
nounced in the presence of the jury that he had made a 
list of complaint letters in a particular group that he 
wanted to read “and it came out 120” [R. T. 6370]. 
After reading selected letters, he said: 

“T believe, your Honor, we may as well con- 


clude with that. The others are of a similar vein’”’ 
[Ro 0376-6374) 


All exhibits were removed to the jury deliberation room. 
The jurors had available for examination all complaint 
letters received in evidence. 


The court in Philips told the jury that the complaints 
and coupons were not to be considered for the truth of 
their contents but only on the question whether one or 
more defendants “knew” or had “notice” that advertis- 
ing might be creating a false impression. The court 
did not explain that the knowledge required was actual 
personal knowledge of the particular defendant. Con- 
structive knowledge is not enough; the knowledge of 
one person in the. venture may not be imputed to 
another.* (356 F. 2d at 305.) And before complaint 
letters are even admitted in evidence the trial judge 
must make a preliminary finding that there is prima 
facie evidence apart from the documents themselves 
that the defendant had actual, personal knowledge of 
the complaints. 

“Where this is the theory upon which docu- 
ments are admitted, the trial court should also, at 
the time the documents are offered in evidence, 
make a preliminary determination as to whether 
there is prima facie evidence showing such actual 


*This point is presented in detail in argument C, infra. 
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knowledge. Lacking such prima facie showing the 
documents should not be admitted.” (356 F. 2d 
Um. &.) 


The court on appeal will not presume that the trial 
court made the necessary preliminary determination 
either (1) from a record that is silent as to whether 
the determination was made, or (2) from the fact that 
the documents were admitted in evidence. In Phillips 
the court found, although the documents were received 
in evidence, that: 

“No such preliminary determination was made in 


tarercase: (300 Ff. 2Zdiat 306, in. 8.) 


No such preliminary determination was made in the 
present case. There is nothing in the record to show 
that the trial judge made the requisite preliminary find- 
ing of actual, personal knowledge. But this record is 
not silent as to whether the court made the determina- 
tion; the record affirmatively shows that the court did 
not make the determination. The complaint letters 
were received in evidence because there was testimony 
that they were found in files kept “in the ordinary 
course of the company’s business.” They were admitted 
not because they came to the personal attention of ap- 
pellant but because the court supposed they were busi- 
ness records. 


The complaint letters were not business records under 
28 U.S.C. §1732. In the Phillips case, the court said, 
at 307: 

“At least as to the letters comprising exhibit 968 
[the ten complaint letters], appellants are correct 
in asserting that these communications do not con- 
stitute business records within the meaning of sec- 
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tion 1732. They were not made in the regular 
course of the business of the company in whose 
files they were found—a showing which must be 
made to give application to the Business Records 
Act. Instead, they were letters, written by out- 
siders, addressed to the land company and, in three 
instances, to defendant Hall.” 


Because the trial court received the complaint letters 
as business records, it could not have made the neces- 
sary preliminary determination that appellant had actual 
knowledge of the complaints. The court was not think- 
ing about personal knowledge as a basis for admission 
of the letters. The court was concerned only with de- 
ciding whether the documents were kept in the ordinary 
course of business or were found in the company files. 
The record is replete with examples. The group of 
complaint exhibits marked 3-296 through 3-414 was 
received because the Government attorney said he had 
laid a foundation showing that they were business 
records of Gamble Ranch. 

“The Court: Mr. Nissen, these are files that 
you say there has been testimony by at least one 
time president of the Gamble Ranch, that they were 
kept in the normal course of business? 

Mr. Nissen: Yes, sir. 
fo dee 

The Court: Maybe some files were kept in the 
normal course of business and maybe some were 
not. 

If there was testimony these were kept in the 
normal course of business I will allow them in.” 


[R. T. 5957-5958. Emphasis added]. 
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The showing of materiality was not that the de- 
fendants had actual knowledge of the complaints but 
simply that they were complaints: 

“The Court: What is the materiality? 

Mr. Nissen: These are complaints and refunds 
files, sir, with letters from customers to and from, 
about their visits to the Ranch and so forth. 

The Court: Ordered in evidence.” [R. T. 5958]. 


In a discussion between the court and counsel regard- 
ing the basis for admitting complaint letters, the court 
asked only whether the documents were kept in the 
ordinary course of business. 

“Mr. Rothman: As I understood the basis of 
the court’s ruling, if it was from Gamble Ranch 
files that the foundation for the letters had been 
laidaes * * * 

The Court: Is there any question about his 
file being kept in the regular course of business? 

Mr. Rothman: No, I don’t haveyany question 
about his file being kept in the regular course of 
business. 

The Court: That would be the question.” [R. T. 
TEAS 


The court further held that documents were relevant 
if they qualified as business records. Regarding the 
admissibility of a letter from an unidentified person to 
Ranch Land, a company that had no connection with 
Gamble Ranch, the following discussion took place: 

“Mr. Rathman: | 4 4 @ cannot see How sihat 
letter can possibly be relevant as to these defend- 
ants. 
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The Court: |. . If it"isyasletter im ticwale 
of Gamble Ranch and the file has been—the foun- 
dation has been laid, that the file is kept in the 
normal course of business, I think it can be con- 
sidered.” [R. T. 4443]. 


The “business record” foundation was established 
at one time for hundreds of complaint letters and files. 
The court had only to be satisfied that the complaints 
[are records jot the Gainble, Ranch™. a (k |epmem 
the normal course of their business.” [R. T. 6337, Exs. 
3-415 to 3-550]. The admission of the complaints can- 
not be justified under the Business Records Act 
(Phillips v. United States, supra, 356 F. 2d at 307). 
As in the Phillips case, the court here did not make a 
preliminary determination that there was prima facie 
evidence showing that appellant had actual, personal 
knowledge of the complaints. The court’s only inquiry 
was whether the complaints were found in company 
files. ‘Lacking stich prima facie showing, the docu- 
ments should not be admitted.” (Phillips v. United 
States, supra, 356 F. 2d at 306, fi.n. 8). The error 
was manifestly prejudicial to appellant. The jury was 
permitted to consider hundreds of inflammatory charges 
on the question of appellant’s intent although it was 
never shown or decided that he had actual knowledge of 
them. For this substantial error, the judgment of 


conviction should be reversed. 
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B. The Evidence Is Insufficient to Show That Ap- 
pellant Had Actual, Personal Knowledge of the 
Complaint Letters. 


A defendant’s actual knowledge of complaint letters 
may be established by circumstantial evidence. But 
there must be “substantial evidence that a particular 
defendant knew of these letters or requests while the 
venture was still in progress.” (Phillips v. United 
States, supra, 356 F. 2d at 305; accord see Windsor v. 
United States, ........ Reda (2th Cirle No. 
19,174). There is no substantial evidence in this case 
to show that appellant had actual knowledge of the 
complaint letters. 


Complaints Reviewed by Appellant. 


Appellant testified that of all the complaint or re- 
fund letters admitted in evidence he had actual knowl- 
edge of only thirteen. There is no evidence to con- 
tradict appellant’s testimony. Appellant dealt with the 
first complaint or refund request in July, 1961 and the 
last in November, 1961. Only four were claims of mis- 
representation : 


(1) Gloria was given a full refund after appellant 
asked that there be immediate investigation of 
the matter [Rad 13 )l65-lail2 ba 2 GB. 
1-543]. 

(2) Hempstead rescinded his contract and was given 
ay tall rettind [Re 1131 76-V3il 73 si |p 


(3) Munson was given a full refund after appel- 
lant asked the Gamble Ranch general manager to 
“please see that the matter is handled imme- 
diately and to the customer’s full satisfaction.” 
[R. T. 13182-13184; Exs. G-1, 1-632]. 


(4) 
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McCann received a full refund [R. T. 13188- 
(lo? aise aH |e 


A fifth purchaser did not claim that Gamble Ranch 
personnel had made misrepresentations to him: 


(5) 


Salamone wrote that he had been told by Nevada 
officials that the Gamble Ranch Company had 
misrepresented the property. Salamone was in- 
vited to visit the Ranch [R. T. 13157-13162; 
lle, INE | 


The other eight purchasers wanted to cancel their con- 


tracts 


for financial or other reasons. They did not 


claim misrepresentation. These eight were either given 
refunds or their requests were handled in some other 


satisfactory manner: 


(6) 


(7) 


(8) 


(9) 


(10) 


Lopez was unable to make payments. He was 
given a smaller parcel [R. T. 13165-13172; 
Exs. FZ, GA, GB, 1-543]. 

Weidemann moved to Ohio and wanted to re- 
scind. The record does not show what final dis- 
position was made [R. T. 13165-13172; Exs. 
FZ, GB, 1-543]. 

Ferrari thought he was overcharged so he was 
given a discount [R. T. 13172-13174; Ex. GC]. 


Fandrich had financial problems and wanted 
land in a different location. The company made 
an exchange of land [R. T. 13174; Ex. GD]. 


Cantu was inadvertently sold a parcel of land 
that had already been sold to someone else. He 
was given a full refund [R. T. 13174-13176; 
tebe, Gleb 
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(11) Miller’s property was being sold again by a 
Gamble Ranch Salesman at Miller’s request [R. 
ee 13179. ex GG |. 


(i@y and 13) 
Arthur and Ruppel could not make payments. 
The record does not show the disposition of their 
Temadereduests || Rw. S179 13182 - ExaeG iil, 


There is no evidence that appellant had actual knowl- 
edge of any other complaint letters. Indeed, the evi- 
dence affirmatively shows that appellant did not review 
or have knowledge of other complaints. Appellant last 
reviewed complaint letters in November, 1961 [Ex. GH, 
GI, 1-632]. The uncontradicted evidence shows that 
complaints were thereafter specifically assigned to other 
persons for review and processing [R. T. 13,320]. 


Complaints Reviewed 
by Attorney Finell. 


In early January, 1962 the Nevada Real Estate Com- 
mission issued an incorrect publicity release saying that 
Gamble Ranch would refund money to any dissatis- 
fied purchaser of land [See, e.g., Ex. 1-1026]. Follow- 
ing that news, the company was flooded with com- 
plaints and refund requests. Because of the vast num- 
ber of letters, the company had to formulate guidelines 
to determine when to give and when to refuse refunds. 
For this purpose Mr. Marvin Finell of the law firm 
of Wyman, Finell and Rothman was retained. Finell 
handled complaints in early 1962. He established stand- 
ards for deciding whether to give a refund. Refunds 
were given only if the purchaser claimed the land had 
been misrepresented. After Finell established a pattern 
for handling complaints he told defendant Byrnes they 
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could be processed by someone in the Gamble Ranch of- 
fice [R. T. 12,599-12,603]. There is no evidence that 
any such complaints were reviewed by appellant. 


The group of complaints marked Exhibits 3-296 to 
3-414 were for the most part sent in January, 1962. The 
complaints were sent to the Gamble Ranch office on 
Wilshire Boulevard in Beverly Hills. Norman Rockel, 
Gamble Ranch General Manager in 1961 and early 1962, 
testified for the Government that he forwarded com- 
plaints to Finell’s office, Finell decided whether to give 
a refund, then Rockel sent the customer a form letter 
answering the complaint in accordance with Finell’s 
decision [R. T. 5508-5509]. All complaints and re- 
fund requests were sent to Finell in early 1962 [R. T. 
5755]. This testimony is uncontradicted. There is no 
evidence that appellant Reisman reviewed or had actual 
knowledge of complaints received in early 1962. 


Examples of some of the complaints that followed 
the January, 1962 publicity, most of which were sent in 
January, 1962, are collected in Appendix A [See e.g., 
Exs. 3-305, 3-306, 3-308, 3-346, 3-355, 3-362, 3-383, 
3-391, 3-393, 3-393, 3-401, 3-402]. These complaints 
bear the Gamble Ranch Beverly Hills office “received” 
date stamp. Appellant’s office has been at 453 South 
Spring Street, Los Angeles, since 1943 [R. T. 12923]. 
It had no connection with the Gamble Ranch Beverly 
Hills office. There is no evidence from Gamble Ranch 
office personnel or anyone else that appellant ever went 
through the Gamble Ranch office files to review com- 
plaints. It is clear from the evidence that appellant did 
not review complaints after November, 1961. Appel- 
lant would have had no reason to review complaints at 
the same time another lawyer, Finell, was doing so. 
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Finell’s office was in Beverly Hills. It is hardly nec- 
essary to point out that appellant had no access to 
Finell’s of fice files. 


Despite the uncontradicted evidence, adduced by the 
Government as well as by the defendants, that in early 
1962 all complaints were reviewed and handled by in- 
dependent counsel, and that during this period appellant 
did not review complaints, these highly prejudicial let- 
ters were admitted for consideration against appellant. 
During this trial appellant was charged with knowledge 
of complaints contained in letters he never saw. Fol- 
lowing are just a few examples: “I think I was cheated” 
[Ex. 3-308]; “Tonight as my husband and I were 
watching the news on television, we were shocked at 
the words that came over the airwaves. Gamble Ranch 
is a Fraud!” [Ex. 3-344]; “I feel that the property has 
been grossly misrepresented” [Ex. 3-401]; “. . . the 
property was misrepresented to me” [ Ex. 3-402]. (Col- 
lected in Appendix A). Hundreds of similar letters 
were received against appellant. Some of these com- 
plaints are summarized under point C, below. 


By a view of the evidence most favorable to the Gov- 
ernment, the evidence affirmatively shows that appellant 
did not have actual knowledge of these complaints in 
early 1962. There is no evidence to support either a 
prima facie finding (Phillips v. United States, su- 
pra, 356 F. 2d at 306, f.n. 8), or a jury conclusion, 
based on substantial evidence, that appellant had ac- 
tual, personal knowledge as required (Phillips v. United 
States, supra, 356 F. 2d 305). Because these letters 
were improperly admitted against appellant, the judg- 
ment of conviction should be reversed. 


Complaints Reviewed 
by Attorney Ross. 


There is a conflict in the evidence as to when Finell 
stopped reviewing complaints. The conflict does not 
concern appellant, however. There is no evidence that 
appellant reviewed or had knowledge of complaints at 
any time after November, 1961. The only question is 
when Finell stopped handling complaints and when Ber- 
tram Ross, the lawyer who shared office space with 
appellant, began to handle them. Finell testified that 
he processed complaints beginning in January, 1962 
and continuing for some two to four weeks. After a 
pattern of complaints and standards for dealing with 
them had been established, Finell told defendant 
Byrnes that someone in the Gamble Ranch office could 
handle complaints [R. T. 12,602]. Rockel, the office 
manager in early 1962, testified that Finell made final 
decisions on refunds during February, 1962 [R. T. 
5508-5509]. John W. Carey, a certified public ac- 
countant who succeeded Rockel and served as office 
manager from April to November, 1962, said that com- 
plaints were referred to Finell as late as April 1962 
[R. T. 6253-6354, 6257]. Ross testified he was em- 
ployed as counsel in July, 1962, to review complaints 
and handle refund requests. In that capacity he 
served until March, 1963 and was entirely independent 
Ol appellant {Ro Eo TijLaly 11,l65.5 11(247-Li2 sil 
Carey testified that Ross “was substituted for Mr. 
Finell” [R. T. 6259]. And Ross said that complaints 
“were handled by Mr. Wyman’s office [7.e., Wyman, 
Finell and Rothman] up until the time I took the 
complaints over” [R. T. 11,164]. Altogether Ross 
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handled about 269 complaints and ten or twelve lawsuits 
brought by purchasers [R. T. 11,248-11,251; Ex. ER; 
Exs. 3-415 to 3-550; see examples in Appendix B]. 
Another attorney, Richard Alian Weiss, ultimately took 
over the handling of complaints from Ross in 1963 
(ie i. 11,165]. 


Irrespective of the date Ross replaced Finell, the 
evidence clearly shows that appellant did not handle 
complaints in 1962 or 1963. At all times during 1962 
and 1963 the company retained counsel for the purpose 
of processing complaints and refund requests. Ross 
shared offices with appellant. Sometimes appellant and 
Ross associated with each other on specific cases. But 
they were not partners. Appellant has never had a 
partner in the practice of law [R. T. 12923-12926]. 
It is not reasonable to assume that appellant went 
through Ross’ files and looked at the complaint letters 
referred to Ross. There is certainly no evidence that 
he did. Nor is there any evidence that appellant at any 
time examined complaint letters in the Gamble Ranch 
office file in Beverly Hills. Appellant had no reason 
to examine or know of complaints that were being 
handled by other lawyers. The only evidence on the 
question is appellant’s testimony that the only com- 
plaints or refund requests he saw were the thirteen he 
reviewed in 1961 [R. T. 13189]. As with the com- 
plaints reviewed by Finell, there is neither prima facie 
evidence nor substantial evidence that appellant had 
actual personal knowledge of complaints handled by 
Ross. Their admission in evidence against appellant 
was prejudicial error. 
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C. The Court Erred Because It Did Not Admonish 
the Jury That Complaint Letters Could Be Con- 
sidered Against Appellant Only if Independent 
Evidence Showed He Had Actual, Personal 
Knowledge of Such Letters. 


In Phillips v. United States, supra, the trial court 
received in evidence ten cancellation letters from dis- 
satisfied land purchasers and a group of order coupons 
from prospective customers. The court read only one 
letter to the jury and summarized the other nine (356 
F, 2d at 301, f.n. 1). The jury was not permitted to 
see any of the exhibits but the one read by the court. 
The court admonished the jury: 

“By that, members of the jury, I mean anything 
that is stated in the letters in this particular ex- 
hibit is not to be considered by you as to the truth 
of the statements therein made, in that those per- 
sons are not here for cross examination. They 
are to be considered by you only as to the question 
of any more of these defendants, if any, having 
notice of any complaints that might have been 
made with reference to the particular property here 
in question [sic]. Only for that purpose may they 
be considered.” (356 F. 2d at 304, f.n. 5). 


After the court in Phillips summarized the nine com- 
plaint letters, it told the jury that they had been sum- 
marized: 

“. . only in connection with your consideration of 
whether one or more of the defendants knew that 
the advertising material might be creating a false 
impression in persons who might be interested in 
the purchase of the property as advertised.” (356 


F. 2d at 305). 
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On appeal, this Court held that even the above ad- 
monitions were not sufficient. It is not enough to tell 
the jury that complaints may be considered if the de- 
fendant “knew” or had “notice” of them. The court 
must tell the jury in unmistakable terms that there are 
two distinct determinations to be made: 


(1) The complaints cannot be considered at all, 
for any purpose, unless the jury finds from evi- 
dence independent of the complaints themselves that 
a particular defendant had actual, personal knowl- 
edge of them. 
‘“. . the jury should be told in plain and direct 
language, that such documents may be consid- 
ered ouly if it has been imdependently shown 
that such defendant had actual knowledge 
of the documents while the asserted scheme was 
in progress.” (Phillips v. United States, supra, 
356 F. 2d at 306. Emphasis added). 


The court must make it clear that a defendant 
cannot be charged with ‘constructive’ knowledge. 
The knowledge of another in the venture cannot 
be imputed to the accused. 


ce 


. a conspirator’s intent to defraud may be 
inferred from the fact that he personally knew 
that the venture was operating deceitfully. But 
since it is the personal knowledge of the invid- 
ious fact which warrants such an inference, 
nothing less than personal knowledge of that 
fact will do to establish the fact even circum- 
stantially. Thus so-called ‘constructive’ notice 
or knowledge of a circumstance, based upon the 
actual knowledge of a co-conspirator, agent or 
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employee, has no tendency, circumstantially or 
otherwise, to prove criminal intent.” (356 F. 2d 
at 303. Emphasis added). 


(2) Only if the jury has found from independent 
evidence that a defendant had actual, personal 
knowledge of complaints may such complaints be 
considered. Only then does the jury reach the 
question of /tow to consider complaints. The court 
must tell the jury that if this second step is reached 
the complaints may not be considered for the truth 
of their contents but only in connection with 
whether a defendant knew that advertising might 
be misleading. (Phillips v. United States, supra, 
S56 2dbat 305). 


The trial court in the present case, as did the court 
in the Phillips case, completely eliminated the first step. 
As each complaint exhibit was received in evidence the 
court instructed the jury only as to the purpose for 
which the complaint could be considered. The court 
said they were received “not for their truth.” But 
the court never told the jury that complaints could not 
be considered at all unless the jury found from in- 
dependent evidence that a particular defendant had 
actual knowledge of the complaints. The court in 
Phillips refused to speculate whether the jury “could 
have found that each of the appellants had actual notice 
of the documents.” (356 F. 2d at 304). The omis- 
sion in the admonitions of the necessary preliminary 
step is reversible error. Phillips was followed in Wind- 
sor uv. United States (9th Cir. 1967), ........ }, 2d : 
No. 19,174, where this Court reversed the conviction 
of an attorney for mail fraud in the sale of land be- 
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cause of insufficient evidence that the accused had 
actual as distinguished from constructive knowledge of 
customer complaints. 


In the present case the court gave a variety of in- 
structions as to how complaints were to be considered. 
At no time did it properly advise the jury on the ques- 
tion of whether they could be considered. Some admoni- 
tions were nearly identical to those found erroneous in 
Plullips. In such cases the court told the jury that 
the complaints could be considered if defendants ‘‘knew” 
or had “knowledge” of them. For example, the court 
received in evidence Exhibits 3-296 to 3-414 (com- 
plaints reviewed by Attorney Finell) as “business rec- 
Oras |R. T. 5957-5958] and then told the jury that 
they were not admitted for the truth of what they as- 
sert, but: 

“The complaints are relevant on the issue of the 
defendants’ intent and good faith. 

“Tf the defendants kuew that people were being 
misled by solicitation literature and salesmen’s rep- 
resentations and continued the same operation with 
this knowledge, this is a matter that the jury may 
consider in determining whether the defendants or 
any Or siMenn hadvany witent to detraud. ||, 
6031-6032. Emphasis added]. 


The admonition has the same vice as the instruction 
in Phillips. The words “knew” and “knowledge” per- 
mit the inference that constructive knowledge is suf- 
ficient to prove criminal intent. The following lan- 
guage from Phillips governs such an instruction: 

“As the above-quoted portion of this instruction 
indicates, the jury was told that it should consider 
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these impressions only in connection with the 
jury’s consideration of whether one or more of the 
defendants ‘knew’ that the advertising material 
might be creating a false impression. The court, 
however, did not explain that this would have to 
be actual knowledge based upon substantial evi- 
dence that a particular defendant knew of these 
letters or requests while the venture was still in 
progress. Under the instruction given, the jury 
could have attributed knowledge to one or more of 
the appellants concerning the documents, because 
another appellant, or an acquitted defendant, or 
the land company, escrow company, or the Bard- 
wells (who were not defendants) had actual knowl- 
edge of such documents.” (356 F. 2d at 305. Em- 
phasis added). 


In Phillips, the court thought the jury might con- 
strue the words “notice” or “knew” to include con- 
structive knowledge. The danger of such a construc- 
tion is far more real in the present case. On several 
occasions the court actually told the jury that defend- 
ants’ knowledge could be proved constructively. When 
the Government offered Exhibit 3-352 the following 
colloquy took place between the Government attorney 
and the court in the presence of the jury: 

“Mr. Nissen. May I state for the record, your 
Honor, that anything that is a statement of some- 
one else, reported to Gamble Ranch or to any of 
their personnel, is offered for this reason: To 
show that the information was so reported and that 
Gamble had that information in their file. 

The Court: Yes.” [R. T. 4834. Emphasis 
added]. 
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The court then instructed the jury accordingly: 


Sie @ourt. 2. Ladies and gentlemen, you 
should understand that, that anything in these 
communications said by the writer of these com- 
munications to have been told to him by someone 
else is not offered for the truth of what this per- 
son said to the writer of the letter. 

It is only offered to show that information was 
passed on to Mr. Stein or someone else in the 
Gamble Ranch organisation.” [R. T. 4834-4835. 
Emphasis added ]. 


The statement of the Government attorney and the 
court’s instruction plainly advised the jury that com- 
plaints could be considered if—or because—they (1) 
were found in a company file; or (2) they came to 
someone in the company. There is no mention that ap- 
pellant must have had knowledge of the complaint. This 
was unequivocally an instruction on constructive intent. 
The instruction left no doubt that the documents could 
be considered against appellant because they were in a 
company file or because they were “passed on” to 
“someone” in the organization. The following language 
from Phillips is particularly pertinent to this kind of 
instruction: 

“The court, however, did not explain that this 
would have to be actual knowledge based upon sub- 
stantial evidence that a particular defendant knew 
of these letters or requests while the venture was 
still in progress. Under the instruction given, the 
jury could have attributed knowledge to one or 
more of the appellants concerning the documents, 
because another appellant, or an acquitted defend- 
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ant, or the land company, escrow company, or the 
Bardwells (who were not defendants) had actual 
knowledge of such documents.” (356 F. 2d at 305. 
Emphasis added). 
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. so-called ‘constructive’ notice or knowledge 
of a circumstance, based upon the actual knowledge 
of a co-conspirator, agent or employee, has no 
tendency, circumstantially or otherwise, to prove 
criminal intent.” (356 F. 2d at 303. Emphasis 
added). 


There were many other instructions that invited the 
jury to find appellant guilty because the company or 
someone else had notice of complaints. <A_ striking 
example is the instruction given after the complaint 
file marked Exhibit 2-432 was received in evidence. 
The court told the jury: 

“Ladies and gentlemen, here again this statement 
as to the complaint is not evidence—it is not of- 
fered for the proof—it is not admitted, at least 
for the proof of the statement, but to show that 
this complaint was received by the company, and 
you can consider it in considering the information 
the company had relative to complaints, and in- 
tent” [R. T. 8943. Emphasis added]. 


When the court received in evidence Exhibit 1-689, 
it told the jury in unmistakable language that the docu- 
ment could be considered on the question of defendants’ 
intent if it came to the attention of the company: 

“The Court: . . . Ladies and gentlemen, this is 
only admissible insofar as it came to the attention 
of Gamble Ranch, and you can consider it in rela- 
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tion to the qeustion of intent on the part of the 
defendants. But it is not admissible, and it is not 
being admitted for the truth of the facts set forth 
in the Better Business Bureau statement. 


As I understand it, the statement was directed 
to Gamble Ranch and it was received by Gamble 
Ranch, and then they replied thereto.” [R. T. 8867- 
8868. Emphasis added]. 


This court in Phillips pointed out that at the trial 
the Government did not contend that defendants had 
actual knowledge of the complaints and coupons, and 
that the court admitted the documents on the theory 
of constructive notice (356 F. 2d at 306). The same 
is true in the present case. The Government took the 
position that complaints were admissible against the de- 
fendants because the company or someone in the com- 
pany had notice of them, or because the complaints 
were found in company files. The court agreed with 
the Government’s position. The court held that de- 
fendants were bound by notice received by someone 
else. The positions of the court and of the Govern- 
ment were made clear when the Government offered 
a series of complaint letters sent to Robert McDonald, 
a Nevada attorney retained by Gamble Ranch [Enxs. 
e205), 3-20600,.93-2059-A, 3-2063, 3-2057, 3-2047, 
3-2062, 3-2063, 3-2044, 3-2048, 3-2049, 3-2053, 3-2054, 
3-2056. Admitted, R. T. 7528]. As to whether knowl- 
edge by McDonald of the complaints could be imputed 
to the defendants, the court and counsel had the fol- 
lowing discussion : 

“The Court: Yes, but if he was acting at the 
instructions of the company, why, it seems to me 
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he is then acting as an agent, unless you have 
some authority to the contrary. 

He is employed by the company to act and he is 
acting for the company in these capacities as I 
understand it. 

Mr. Rothman: And he receives a letter from an 
attorney, for example. 

dine Court) Hesreceives: amletter trompanee 
torney, for example. 

Mr. Rothman: Yes. Unless there is some evi- 
dence, it seems to me, that knowledge was con- 
veyed to these defendants—these defendants are 
not the defendants that hired him. 

These defendants are individual defendants, they 
are not the corporation. 

The Court: Then the whole question is whether 
the attorney is an agent of the company and when 
the company employs him to answer complaints, it 
seems to me they are bound by the notice he re- 


cewes.” [R. T. 7514-7515. Emphasis added]. 
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“The Court: . . . However, any of these com- 
plaints that came in are not admitted for the truth 
of the facts contained therein. 

Mr. Nissen: They are offered by us, your Hon- 
or, to show number one, that the statement was 
made to the company and therefore they had notice 
a complaint was made. 

The Court: That is right. 

Mr. Nissen: That is the reason. 

The Court: They had notice of the complaint 
ee RS DP Zal7, Emphasisgadded: 
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On another occasion the Government attorney made 
it plain that he was offering complaint evidence on a 
theory of constructive notice: 

“Mr. Nissen: ... You see, what we are calling 
these witnesses for is intent. If, say, five or six 
witnesses in a row understood the Dukane film 
strip to say something and they went up there and 
saw it was not as the film strip said, and perhaps 
complained to the company, as we think these wit- 
nesses will show, complained to Mr. Benaron’s, 
Byrnes’ and Reisman’s representatives—in fact, 
some of the complaints even being referred perhaps 


to them—then you have notice these things aren’t 
right.” [R. T. 2300-2301. Emphasis added]. 


Thus, the Government sought to prove a kind of 
vicarious criminal intent. The Government had no proof 
that appellant or the other defendants had actual knowl- 
edge of the complaints. The Government attorney spec- 
ulated that “some of the complaints” were “perhaps” 
referred to the defendants. But the basis for intro- 
ducing the complaints was the Government’s conten- 
tion that the knowledge of “someone in the company,” 
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or of defendants’ “representatives,” or of the Nevada 
attorney for the company, or merely of “the company,” 
could be imputed to defendants to establish their crim- 
inal intent. The court agreed with the Government’s 
constructive notice theory. The court’s instructions in- 
vited the jury to find appellant and the other defend- 
ants guilty because of the intent or knowledge of others. 


It is too late for the Government to argue that the 


jury might conceivably have found that appellant had 

actual knowledge of the complaints: 
“In view of the fact that no appropriate instruc- 
tion was given on the subject of actual notice and, 
indeed, that the exhibits in question were not of- 
fered and received on such a theory, it is not 
now open to the Government to contend, alter- 
natively to its constructive notice theory, that ex- 
hibits 968 and 984 [the complaints and coupons] 
were admissible because the jury could have found 
that each of the appellants had actual knowledge 
of them. 
“We therefore hold that the court erred in admit- 
ting these exhibits.” (Phillips v. United States, 
supra, 356 F. 2d at 306). 


In some of its instructions the trial court actually 
told the jury that complaints did come to the atten- 
tion of the defendants. When the court admitted Ex- 
hibits 3-415 to 3-550 [R. T. 6337-6338, complaint files 
reviewed by Attorney Ross], it told the jury: 

“The Government offers them as evidence of the 
fact that these complaints came to the attention 
of the defendants.” [R. T. 6333. Emphasis added]. 
a ee 


“Now these are offered, as I have already told 
you, I think on more than one occasion, not for 
the truth of the facts set forth in the complaints 
but to show as evidence of the fact that these 
complaints were called to the attention of the 
defendants, and the jury is to consider them as to 
the intent of the defendants to defraud or mis- 
represent.” [R. T. 6337-6338. Emphasis added]. 
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Here the court instructed the jury that the com- 
plaints did come to the attention of the defendants. 
The court took from the jury the question whether 
they did come to the defendants’ attention. The instruc- 
tions are plainly erroneous. 

“... the jury should be told in plain and direct 
language, that such documents may be considered 
only tf it has been independently shown that such 
defendant had actual knowledge of the documents 
while the asserted scheme was in progress.” (Phil- 
lips uv. Umited States, supra, 356 F. 2d at 306. 
Emphasis added). 


The court’s instructions deprived appellant of a jury 
determination on the issue of his personal knowledge. 
In addition, the jury was told that the complaints 
themselves were evidence of “the fact that these com- 
plaints were’ (emphasis added), called to the attention 
of defendants that because there were complaints, 
the defendants knew of them. That is not the law. 
Complaints may be considered only “if it has been 
independently shown that such defendant had actual 
knowledge of the documents. .. .” (Phillips v. United 
States, supra, 356 F. 2d at 306. Emphasis added). And 
the language “came to the attention” of the defendants, 
like the words “know,” or “notice,” or “knowledge,” 
allow the jury to impute to defendant the knowledge 
of another person in violation of the principles set 
forth in the Phillips case. 

There are numerous other examples of the same kind 
of instruction. In connection with Exhibits 3-415 to 
3-550, the court further said: 

“These complaints are being admitted to show 
that these complaints came to the attention of 
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these defendants. That is what the Government is 
offering them for, as evidence of that fact.” [R. 
T. 6335. Emphasis added]. 


Again the court told the jury that the complaints 
themselves are evidence that the defendants had knowl- 
edge of them. The erroneous phrase “came to the at- 
tention of the defendants” was used many times [See, 
€.g.) i. Ut. 5957-5959, Exs. 3-296 to 3-414: SRee de 
8867-8868, Ex. 1-689]. 


As mentioned above, in Phillips only one short com- 
plaint letter was read in evidence (356 F. 2d 301, f.n. 
1). The other nine complaints were summarized by 
the court and the jury was not permitted to see them. 
In the present case there were hundreds of complaint 
letters. The letters admitted contained accusations of 
fraud and misrepresentation in language far more caus- 
tic than that in the one letter in Phillips. Here all com- 
plaints were taken to the jury deliberation room for 
inspection by the jury. Many were read in evidence 
[Seer e.g.; Ro 1. 3803-3805, 3808, Exe 2-1172 =e 
5813, Ex, 3-862; Ri T. 3786-3790, Ex, 2-1118 Rae 
6338-6363, Exs. 3-416, 3-419 to 3-423, 3-427, 3-429, 
3-432, 3-438 to 3-440, 3-448, 3-459, 3-464, 3-488; 
R. T. 6370-6377, Exs. 3-506, 3-543]. Appellant’s 
“criminal intent’? was proved by such letters although 
there is no evidence that he ever saw them. The jury 
was told that appellant could be found guilty of crim- 
inal fraud because someone else had seen them. Fol- 
lowing are excerpts from only a few of the letters 
that the jury was permitted to consider against appel- 
leva 


*These excerpts are printed verbatim with no attempt to note 
mistakes made in the original letters. 
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“T have just returned from a visit to the town 
of Montello, Nevada, to see about the property 
that I had purchased and I feel that I have been a 
victim of a first grade fraud. This is a misrepre- 
sentation of your advertisement and brochures that 
were shown to me by your salesman, who magni- 
fied this transaction out of proportion with dis- 
torting facts, pamphlets, and movies. 

So, after viewing the property and talking to the 
local residences of Montello and Wells, Nevada 
concerning my investment I am taking legal action 
at once, as I do not intend to continue with this 
Hameesaty itrtner.... (|x. 3-2132;eAppendix 
C; Purchaser Gimenez]. 


“Pursuant to information in the July-August 
1962 issue of ‘Real Estate Bulletin’ as follows 
‘Brought into court, Johnston pled guilty, was 
fined $525.00 and given a 60-day suspended sen- 
tence, concurrent with a judicial order to refund 
all purchase or deposit moneys upon buyer’s re- 
quests, etc. 

We previously requested refund after having 
made the trip to the Gamble Ranch and discovered 
how much it had been misrepresented to us... .” 
| Bx. 3-2132: Appendix ©; Purchaser Baker |), 


“Because the true conditions of water and elec- 
tricity were misrepresented to us as buyers, I feel 
that this investment does not warrant further 
Mioniece en. OLE Xm 5-24 52) ee Oe ew 
chaser Alimonda ]. 


“We have received a statement, upon request, from 
the BBB, and found it to be a bad investment. 
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The property was misrepresented to us. There- 
fore we have a legal right to have all money re- 
funded. > =” {§Ex.) 3-2132; Appendix C; Pure 
chaser Araque]. 


ce 


. we feel that the salesman had made mis- 
representations by .stating that the soil was rich, 
fertile soil and water could be obtained at 8 to 
ZUpicet wee © | Hoes -2 1325 Appendixes alana 
chaser De Marco]. 


“. . All I can tell is that we’ve been taken! 

Where money is concerned, we can get pretty 
blown up, either you show us positive proof of 
what has been said on your side is true and I 
mean the whole bit or we too can be funny. 

Please prove to us that it is not a fraud, for 
we had as honest intentions in buying as we hope 
you had in selling.” [Ex. 3-2132; Appendix C; 
Purchaser Donovan]. 


ce 


. Each of my clients feels that there has 
been a fraud practiced upon them in this matter, 
and we are informed that your Honorable Com- 
mission has declared that the sale of the Gamble 
Ranch, or portions of the Gamble Ranch, consti- 
tuted misrepresentation, if not fraud, and that 
you had ordered them to refund the money that 
each of the respective purchasers had paid in... .” 
[Ex. 3-2132; Appendix C; Attorney Mackay]. 


“,. I just wonder what and how can we have any 
faith in this deal when we read a number of times 
in leading newspapers where your salespeople 
have misled others... .” [Ex. 3-2132; Appendix 
C; Purchaser Bishara]. 
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“«.. It’s too bad that we have so many dishonest 
people in our country that will go to no ends to 
fraud other people out of their money... .” [Ex. 
Sez 53, 7 ppetdix C wlurchaser Tresser |. 


‘ 


‘.. We recently went to see our land and found 
it quite a joke compared to the brochures we 
have that the salesman left. 

We want our money back and we aren’t going 
to make trips to your office either as its just some- 
thing to waste time. Unless we get some satis- 
faction I’m going to write to the Editors of Times 
Newspaper (whose article I still have) who stated 
your company would make refunds. If that doesn’t 
seem effective there are other ways... .” [Ex. 3- 
2133; Appendix C; Purchaser Oldoerp]. 


“ce 


. . . Recently I have read too many articles in 
the California and Nevada papers concerning said 
land. Do you know this is fraud-misrepresentation 
of land, etc. and you know what happens to people 


that makes such rash statements? ... I] am an 
honest woman and this hurts me deeply to find 
Soninany dishonest people ima the worlds a) lx 


e215, .pnendix ©; Purchaser Vitter): 


““ _ . We have seen the property and we are dis- 


appointed in this whole matter has been misrep- 
resented by your Investment Counselor that sold 
this property to us their is a few more property 
owner that we are going to get together if our 
money is not returned to us that we have put into 
this land plus interest and charges. I like to say 
that we are going to get the backing of State Real 
Estate Commissioner Wynne A. Savage I have a 
copie of this letter I would like too here from your 
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lawyer as soon as possible so I may use this money 
in a good Investment. 

I like to say there is at least a half dozen of 

us is going to get together to fight if we half to 
and I hope before were all through we half a lot 
more on our side. 7.” [Ex. 3-2133; Appendix. 
Puijehaser V cuial|, 
“.. You and I both know there was misrepresen- 
tation as to water—(there is no question on that 
—you lost a case recently and that was one of 
the reasons). Shall I go on? 

This is our last request for a refund, before 
seeking legal advice.” [Ex. 3-2134; Appendix C; 
Purchaser Killalea]. 

Hundreds more complaint letters were received in evi- 
dence, all on a constructive notice theory. At no time 
did the court give the required admonition that the 
complaints could be considered only if evidence inde- 
pendent of the letters themselves showed that the par- 
ticular defendant had actual, personal knowledge of 
them. The errors of the trial court are prejudicial and 
result in reversal without regard to the sufficiency of 
other evidence pointing toward guilt. Appellant there- 
fore does not argue the sufficiency of the evidence in 
this appeal. The court in Phillips reversed the judg- 
ments of conviction even though: 

“The record indicates that there is ample evidence 


to find appellants guilty beyond a_ reasonable 
doubt.” (356 F. 2d at 306-307). 


The decision of this Court in Philips v. United 
States, reaffirmed in Windsor v. United States (9th 
Cir. 1967), .... F. 2d ...., No. 19,174, should be followed 
and the judgment of conviction should accordingly be 
reversed. 


ices 


Le 
APPELLANT WAS DEPRIVED OF A FAIR TRIAL 
AND DENIED DUE PROCESS OF LAW BY REASON 
OF SUPPRESSION OF EVIDENCE IN THE 
POSSESSION OF THE PROSECUTOR WHICH 
WOULD HAVE BEEN USEFUL TO THE DEFENSE. 


A. The Evidence Suppressed Consisted of Cali- 
fornia Division of Real Estate Files and 
Answers to Government Questionaires in the 
Possession of the Prosecutor. These Documents 
Were Requested by the Defense, and the Trial 
Court Sustained the Prosecutor’s Objection to 
Producing Them. If Produced, These Files and 
Answers to Questionaires Would Have Dis- 
closed Evidence Material to the Issue of Guilt 
or Innocence; They Would Have Provided 
Information Which Would Lead to the Dis- 
covery of Material Evidence; and They Would 
Have Been Useful to the Defense in Cross- 
Examining Government Witnesses. 


There are two categories of evidence which the prose- 
cutor refused to disclose to the defense. The refusal 
constituted a suppression of evidence. One category is 
the investigative files of the Division of Real Estate 
of the State of California, and the other is answers to 
government questionaires. These documents were re- 
quested by the defense at various stages before and 
during trial. On each occasion the prosecutor objected 
to making disclosure. His objections were sustained 
by the trial court, and the documents in question have 
never been disclosed to the defense. Appellant is thus 
unable to demonstrate the materiality of the evidence or 
the evidentiary nature of it with particularity. There 
is, however, a strong probability that these documents 
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would either contain or lead to the discovery of evidence 
which would be material to the issue of guilt or inno- 
cence. or would have been useful in cross-examining 
government witnesses. as follows :* 


Division of Real Estate Files. 


Early in the stages of the Gamble Ranch develop- 
ment, the California Division of Real Estate issued a 
stop order because there was no public report permitting 
the sale of the property to California residents. Clejan 
and his attorney, Allen. were taking the position that 
no public report was required because of an agricultural 
exemption. It was about at this time that appellant 
Reisman entered the picture representing Byrnes and 
Benaron, who were purchasing interests from Clejan. 
Reisman immediately took the position that they should 
cooperate with the Division of Real Estate and obtain 
public reports. Thereafter applications were made for 
public reports, and several public reports were issued 
by the Division of Real Estate. 


During the course of issuing the public reports the 
Division of Real Estate began receiving complaints 
trom purchasers, and the Division of Real Estate made 
an investigation. Several of the public reports were is- 
sued after complaints had been received and after the 
investigation had begun. 


The defendants contended that they had acted in good 
faith in applying for the public reports and in cooperat- 
ing with the Division of Real Estate by submitting 
all information required in connection therewith. They 


*This portion of the brief is intended to be only a summary 
statement of the facts which present the suppression of evidence 
problem. Tater in this brief we will discuss the facts in greater 
detail and with transcript references. 
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also contended that all of the advertising had been sub- 
mitted to the Division of Real Estate, and that they were 
led to believe that the Division of Real Estate had ap- 
proved the advertising by making corrections in the 
copy submitted. 


In anticipation of this defense, the prosecutor called 
employees of the Division of Real Estate who testi- 
fied, in effect, that a public report is issued as a mat- 
ter of course based on whatever information is sub- 
mitted by the subdivider. The employees of the Divi- 
sion of Real Estate also said that they had no authority 
to approve advertising, and they minimized in general 
the extent to which they had participated in reviewing 
advertising. With respect to the investigation they 
were conducting while public reports were being issued, 
the testimony of the Division of Real Estate was 
that they had two departments, namely, the public re- 
port department and the investigative department. and 
they said that the public report department would not 
necessarily know what the investigative department was 
doing. 

Appellant contends that the investigative files of the 
Division of Real Estate would be relevant to these 
issues. At the very least, the files would have been use- 
ful in cross-examining the employees of the Division of 
Real Estate. It is also likely that these files would 
contain documents which would constitute material evi- 
dence or lead to the discovery of evidence. The extent 
to which the advertising copy was reviewed and 
changed would be reflected by copies of the advertising 
and other memoranda contained in the files. It is also 
significant that the Division of Real Estate con- 
tinued to issue public reports after receiving complaints 
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and after conducting an investigation. It is un- 
likely that they would have issued public reports under 
these circumstances without being satisfied that the 
complaints were unfounded. 


Answers to Government Questionaires. 


Prior to trial the government mailed out question- 
aires to all of the purchasers and prospective pur- 
chasers. The questions asked were calculated to deter- 
mine whether these people thought the advertising was 
false or misleading or that the property was other- 
wise misrepresented. At the trial the prosecutor called 
the witnesses whose testimony was favorable to the 
government’s case. The answers to questionaires of 
those witnesses were disclosed pursuant to the Jencks 
Act. (18 U.S.C.A. 3500.) No other answers to ques- 
tionaires were disclosed except when used by the prose- 
cutor in cross-examining defense witnesses. 


The defense also called some purchaser witnesses 
who said that the property was not misrepresented. In 
cross-examination of one of the defense witnesses the 
prosecutor used the witness’ answer to the government 
questionaire. The written answer of this witness was 
thus disclosed, and it was consistent with the witness’ 
testimony. Appellant contends that the prosecutor’s re- 
fusal to disclose all other answers to questionaires dem- 
onstrates a strong probability that such documents would 
disclose the names, addresses and testimony of witnesses 
favorable to the defense on this issue. This probability is 
demonstrated further by the incident wherein the ques- 
tionaire of the defense witness was produced in cross- 
examination and proved to be favorable to the de- 
fense. 


B. 


2. 


It Is Immaterial That the Prosecutor Acted in 
Good Faith in Disclosing the Fact That He 
Had the Evidence, and That the Trial Court 
Sustained the Prosecutor’s Objection to Pro- 
ducing the Documents. The Right of the 
Accused to Have Access to All Material Evi- 
dence No Longer Depends on Misconduct of the 
Prosecutor. The Only Questions Are: Whether 
the Prosecutor Had the Evidence; Whether He 
Refused to Produce It on Demand; and Whether 
It Would Have Been Material. 


There is a suppression of evidence whenever the pros- 
ecutor fails to disclose to the accused evidence which 


may be helpful to him. This rule no longer depends 
upon misconduct of the prosecutor. The only question 


is whether the prosecutor knew of evidence which was 
material to the issues of guilt or punishment and 
whether he failed to disclose it to the defense on de- 
mand. This is the holding of Brady v. Maryland (1963), 
bo Uo. 83, 87-88 [10 L. ed. 2d 215, 83 Sct. 1194. |: 


“We now hold that the suppression by the pros- 
ecution of evidence favorable to an accused upon 
request violates due process where the evidence is 
material either to guilt or to punishment, irrespec- 
tive of the good faith or bad faith of the prose- 
cution. 

“The principle of Mooney v. Holohan is not 
punishment of society for misdeeds of a prosecu- 
tor but avoidance of an unfair trial to the ac- 
cused. Society wins not only when the guilty are 
convicted but when criminal trials are fair: our 
system of the administration of justice suffers 
when any accused is treated unfairly. An inscrip- 
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tion on the walls of the Department of Justice 
states the proposition candidly for the federal do- 
main: ‘The United States wins its point whenever 
justice is done its citizens in the courts.’ A prose- 
cution that withholds evidence on demand of an 
accused which, if made available, would tend to ex- 
culpate him or reduce the penalty helps shape a 
trial that bears heavily on the defendant. That 
casts the prosecutor in the role of an architect of 
a proceeding that does not comport with standards 
of justice, even though, as in the present case, 
his action is not ‘the result of guile,’ to use the 
words of the Court of Appeals. 226 Md, at 427.” 
(Brady v. Maryland (1963), 373 U.S. 83, 87-88, 
(OSIER cdazueZ le Seo met lo] yr 


The basic concept that the prosecutor may not con- 
ceal evidence which may be helpful to the accused 
was not announced for the first time in Brady v. Mary- 
land. This has been the law since at least 1935 when 
Mooney v. Holohan, 294 U.S. 103 [79 L. ed. 791, 55 S. 
Ct. 340], was decided. Many cases prior to Brady 
recognized and applied the rule that a suppression of 
evidence by the prosecutor is a denial of due process. 
All of the pre-Brady cases, however, were either ex- 
pressly or impliedly decided on the theory that there 
must be some sort of fault on the part of the prose- 
cutor, which could be either deliberate concealment of 
evidence or negligence in failing to disclose it. For ex- 
ample, in United States ex rel. Almeida v. Baldi (3rd 
Cir. 1952), 195 F. 2d 815, 818, the prosecutor de- 
liberately concealed ballistics evidence by, among other 
things, instructing one of his witnesses not to mention 
the fact that a policeman’s bullet was found at the 
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scene of the crime with blood on it. See also: United 
States v. Rutkin (3rd Cir. 1954), 212 F. 2d 641, 644- 
645 (prosecutor failed to disclose statements of wit- 
nesses not called at trial which would have contradicted 
government witnesses) ; United States ex rel. Thompson 
em ye (ord Cir. 1955), 221 F. 2d 763, 765 (prosecutor 
failed to disclose fact that one of the arresting officers 
would contradict the other, and kept him out of court- 
room when the other testified); Alcorta v. Texas 
Meer oo) UES. 28, 31 [2 L. ed. 2d 9, 78 S. Ct, 103] 
(prosecutor told witness not to volunteer certain in- 
formation when testifying); Curran v. Delaware (3rd 
Mir, 1958), 259 F. 2d 707, 710 (police officer deliber- 
ately lied); Napue v. Illinois (1959), 360 U.S. 264, 
mee-20o [3 L. ed 2d 1217, 79 S. Ct. 1173] (prosecu- 
tor failed to correct testimony which he knew was 
ielse); Powell v. Wirman (Sth Cir. 1961), 287 F. 2d 
275 (prosecutor withheld prior inconsistent statement 
of government witness and affirmatively represented 
that prior statement was consistent); United States 
v. Consolidated Laundries (2nd Cir. 1961), 291 F. 2d 
563, 570 (prosecutor negligently failed to turn over 
file which might have been helpful in cross-examining 
a government witness). 


In all of these cases there was some sort of cul- 
pability, or at least negligence, on the part of the pros- 
ecuting officials. In fact, in one case, Kyle v. United 
Oates (2nd Cir. 1961), 297 Fo 2d 307, 514-315, the 
court of appeals remanded to the district court to take 
evidence as to the degree of culpability on the part of 
the prosecutor. Other pre-Brady cases have held that 
there is no denial of due process under circumstances 
where the good faith of the prosecutor could not be 
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questioned. In Woollomer v. Heinze (9th Cir. 1952), 
198 F. 2d 577, 579, the prosecutor was unaware of the 
evidence claimed to have been suppressed. This is mere- 
ly newly-discovered evidence. In Burwell v. Teets (9th 
Cir. 1957), 245 F. 2d 154, 163, and in Riser v. Teets 
(9th Cir. 1958), 253 F. 2d 844, 845, the prosecutor 
made no secret about the fact that he had the evidence, 
and the trial court had ruled that he did not have to 
disclose it. 


The distinction between the case where the prose- 
cutor is guilty of some wrongdoing and the case where 
he withholds evidence in good faith makes no difference 
to the defendant. The prejudice to the defense in being 
deprived of the benefit of the information is the same 
in either case. Since the object of the rule is to insure 
a fair trial by making all evidence available to the ac- 
cused, it cannot depend on the motives of the prose- 
cutor. If he has the evidence he must disclose it. He 
cannot avoid this duty by in “good faith” saying that 
he has it but will not disclose it. This is the point 
decided in Brady v. Maryland. A failure to disclose 
the evidence is a denial of due process “irrespective 
of the good faith or bad faith of the prosecution.” 
(373 Uss. 63,87 10M. ed. 2d 216, 33°S" Creanic ay 


The cases since Brady demonstrate clearly that good 
or bad faith on the part of the prosecutor is no longer 
a consideration. In United States ex rel. Butler v. Ma- 
woney (sideCir, 1963), 319 F.2d 622, 620-627 gic 
prosecution had a statement of the defendant which re- 
lated a prior inconsistent statement of the prosecution’s 
chief witness, whose name was Diehl. The prosecutor 
showed the statement to Diehl when he testified, and 
marked it for identification, but refused to show it to 
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defense counsel. And the trial court sustained the pros- 
ecutor’s objection when the defense asked to see it. 
Clearly there could be no question but that the prose- 
cutor acted in good faith. But the prejudice to the de- 
fense was the same as if the statement had been con- 
cealed clandestinely, and it was held that there was a 
denial of due process. See also: United States v. Wilk- 
ius (2nd Cir. 1964), 326 F. 2d 135, 139 (“formulation 
of the duty in terms of willful or wrongful conduct 
would seem only to confuse here, and is not necessary 
under the governing law as we understand it.’’); Jn- 
prem v. Peyson (4th Cir. 1966), 367 F. 2d 933, 936 
(“It is immaterial that this unavailability may have 
been occasioned by the prosecutor’s error in misnaming 
the. prosecuting witness in the indictment rather than 
by deliberate concealment.’’) 


C. Statement of Facts Showing That the Prosecu- 
tor Had the Evidence; That the Defense Re- 
quested It; and That the Prosecutor Refused to 
Produce It. 


Division of Real Estate Files. 


On March 10, 1964, over a year prior to trial, the 
Division of Real Estate of the State of California 
delivered most of its files with respect to the Gamble 
Ranch to the federal government pursuant to a Grand 
Jury subpoena. After the completion of the Grand 
Jury proceedings, these files were placed in the cus- 
tody of the Postal Inspector’s office [C. T. 900; R. T. 
8548-8549]. These files were examined and used by 
the Postal Inspector in the preparation of the govern- 
ment’s case [R. T. 8559-8560]. Prior to trial, the 
United States Attorney told defense counsel that he had 
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these files, and pointed them out, but he said that he 
did not have authority to disclose them without the 
permission of the Division of Real Estate [R. T. 8569- 
So70IF 


On April 6, 1965, the first day of trial, the defense 
served a subpoena on the Division of Real Estate to 
produce all of their Gamble Ranch files [C. T. 907]. On 
the following day some files which had been retained by 
the Division of Real Estate were produced, but the 
files in the possession of the prosecution were not pro- 
diced: | Kya 928°929)|r 


On May 18, 1965, during cross-examination of a 
prosecution witness, George Poppe, who was an in- 
vestigator of the Division of Real Estate, the defense 
asked again to see the files* [R. T. 7276]. The files 
again were not produced, and instead a representative 
of the State Attorney General’s office appeared later in 
the day and objected to production of the files on the 
ground that some of them were privileged [R. T. 7338- 
7340]. The court did not rule on the objection at that 
time, but asked the State Attorney General to exam- 
ine the files and specify which of them he claimed were 
privileged [R. T. 7341]. 

On May 25, 1965, the Attorney General appeared 
again and filed a motion to quash the subpoena which 
had@been served om April G, 1965 [C. a. 894.) Ream 
8544]. The papers in support of the motion specified 
the categories of documents which were contained in 
the files, designating them by letters as A through L. 


*There had been a previous request for the files during cross- 
examination of John Block, who was the head of the Los An- 
geles office of the Division of Real Estate [R. T. 7164]. The 
Matter was edetcired avetial tiem) hee | 70). 
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Of these categories, G through L were claimed to be 
confidential and privileged, and were specified as fol- 
lows: 


“G. Letters of inquiry and complaint from pur- 
chasers of Gamble Ranch property and other per- 
sons; (with documents and advertising material 
connected thereto) ; 


“H. Statements and affidavits of purchasers of 
Gamble Ranch property and other persons relat- 
ing to said Gamble Ranch and persons connected 
therewith; 


“J. Replies to letters of complaint and inquiry 
prepared by personnel within the Division of Real 
Estate. 


“J. Internal memoranda ‘to the files’ of the Divi- 
sion of Real Estate and internal memoranda for 
distribution within the Division of Real Estate 
prepared by the personnel of the Division of Real 
Estate relating to said Gamble Ranch and persons 
connected therewith; 


“KK. Memoranda to and received from other gov- 
ernmental [sic] state governmental agencies con- 
cerning said Gamble Ranch and persons connected 
therewith; and 


“T.. Memoranda to and received from federal 
government agencies concerning said Gamble Ranch 
and persons connected therewith.” [C. T. 895- 
896]. 


The argument made in support of the motion to 
quash was directed primarily to the question of whether 
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the documents were privileged. The trial judge was 
not impressed with this argument as the files had been 
used by the Postal Inspector in the preparation of the 
government’s case, and so any privilege of the Division 
of Real Estate had been waived [R. T. 8544-8570]. The 
court ruled, however, that the subpoena was too broad, 
and that there was no showing that the documents had 
“evidentiary” value [R. T. 8788-8792]. The defense 
thereafter served another subpoena specifying the docu- 
ments with greater particularity, but the court again 
ruled that the defendants had not shown the evidentiary 
value of the documents which they had never seen [R. 
T. 8792-8793 ]. 


The ultimate disposition of the matter was that the 
judge ordered the United States Attorney to give the 
defense any documents which related to the direct exam- 
ination of the witness Poppe. The only thing pro- 
duced in this regard was a single two-page document 
[R. T. 8720-8271]. All others were sealed and marked 
for identification. A few of the files which had been 
shown to the judge and which were in the courtroom 
were marked as Court’s Exhibits 2 A through 2 G. 
The balance of the files consisting of three boxes of 
documents remained in the custody of the United States 
Attorney’s office, and were later brought to the court- 
room and marked as Government’s Exhibits 2-1301-A, 
2-1301-B, and 2-1301-C [R. T. 8919-8921]. None of 
these files was ever shown to the defense. At the time 
the files were ordered sealed, the United States Attor- 
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ney made it clear that he would never disclose their 
contents. He said: 


“Mr. Nissen: But the contents you will never 
know what is in it.” [R. T. 8922, lines 20-21]. 


Answers to Government Questionaires. 


On November 14, 1963, over a year prior to trial, 
the United States Attorney sent questionaires to the 
purchasers and prospective purchasers of property in 
Gamble Ranch. The questionaires were accompanied 
by a letter. The letter stated that an official investiga- 
tion by the Department of Justice and the Post Office 
Department was in progress. The addressees were 
asked to answer the questions in as much detail as 
possible and to “treat this communication as confiden- 
tial’. An example of the letter is in evidence as De- 
fendants’ Exhibit BV, and an example of one of the 
questionaires is marked for identification as Govern- 
ment’s Exhibit 2-1291. For convenience, these Exhibits 
have been reproduced in the Appendix E to this brief. 


Herein it should be noted that all of the question- 
aires were not withheld. A few of them were produced 
either as government witnesses testified pursuant to 
the Jencks statute (18 U.S.C.A. 3500); or during 
cross-examination by the prosecutor of defense wit- 
nesses. No question is raised as to the questionaires 
which were produced. The problem lies in the fact 
that the prosecutor refused to show the hundreds of 
others which likely would have led to the discovery of 
witnesses who would have been favorable to the ac- 
cused. 


The existence of the questionaires was known to the 
defense prior to trial, and so they were requested prior 
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to trial during argument on the motions for bills of par- 
ticulars [R. T. 264]. The court made it clear thas 
it would not require the prosecutor to produce the 
questionaires : 

“The Courts I will rule on that right now.gee 
far as questionaires go that they send out to wit- 
nesses, my ruling is you are not entitled to them. 
That is just their investigation, and it is the same 
thing as though they went out and interviewed the 
witness and had a statement of the witness. It is 
the Gamesthing, im my judgement. | Ro 2eZoomn 


Later during the same argument another counsel 
brought up the matter of the questionaires again. It 
then appeared that the trial judge may have misunder- 
stood the situation, and he indicated that he would re- 
consider it [R. T. 316-317]. But when the court finally 
settled the motions for bills of particulars he did not 
give the defense the opportunity to see the question- 
aires [R. T. 479-544]. 


At the pretrial hearing the matter came up again 
with respect to inspection of government documents 
generally. Defense counsel pointed out that the govern- 
ment had six or seven cabinets marked “Closed”. The 
prosecutor stated emphatically that these were his cab- 
inets and he would not even discuss their contents, but 
then added that they contained “questionaires and things 
like tioiesphe to OO0lp 


This refusal to disclose the questionaires persisted 
throughout the case. Toward the end of the trial the 
prosecutor called the Postal Inspector in rebuttal, and 
he tried to make it appear as if no evidence had been 
withheld from the defense [R. T. 14,201-14,202]. On 
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cross-examination the defense pointed out that a good 
deal of material had not been made available and spe- 
cifically mentioned the questionaires [R. T. 14,211.] 
The prosecutor admitted that the government never said 
that all of the questionaires would be shown—only 
the ones with respect to witnesses who testified. He 
said: “There are many things we haven’t shown to 
fem. [R. T. 14,211-14,212]. 


D. The Materiality of the Evidence and Its 
Evidentiary Nature. 

To what extent must the defendant show that the 
evidence which he has never seen is material and evi- 
dentiary in order to be entitled to have access to it 
in defending himself at trial? In many cases this is 
not a problem because the evidence is in fact disclosed 
or discovered after trial and everyone knows what it is. 
ie Brady v. Maryland (1963), 373 U.S. 83 [10 L. ed. 
2d 215, 83 S. Ct. 1194], it was discovered after con- 
viction that the prosecution had an unsigned statement 
from the accomplice, Boblitt, wherein Boblitt admitted 
that he and not Brady had killed the victim. Thus, 
there was no mystery about what the evidence consisted 
of and what it would prove. It was an unsigned state- 
ment which contained a statement material to the isstte 
of punishment in Brady’s case. 


The situation is obviously different when the de- 
fendant never gets to see the evidence. Surely the prose- 
cutor’s duty to disclose all material evidence cannot 
be avoided by withholding the evidence and making it 
impossible for the defendant to say exactly what it 
consists of and how it could be used. In this type of 
case the defendant cannot be expected to demonstrate 
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the nature of the evidence with particularity. The most 
he can show is a probability or likelihood that the 
thing he seeks is evidentiary and material. In United 
States v. Rutkin (3rd Cir. 1954), 212 F. 2d 641, 644- 
645, the defendant claimed, on appeal from a convic- 
tion of income tax evasion, that the prosecutor had 
suppressed a statement which it had obtained from a 
person named Zwillman. Zwillman was not called as a 
witness at the trial, but the defendant claimed that the 
Zwillman statement, which he had never seen, would 
have contradicted the testimony of one of the govern- 
ment’s witnesses who was called. The court of appeals 
noted that the defendant could not allege the contents 
of the statement with any greater particularity because 
he had never had access to the statement. The case 
was remanded to the district court with directions to 
order the United States Attorney to produce the state- 
ment and to determine its materiality. In Ellis v. United 
States (D.C. Cir. 1965), 345° Fo 2d 961, 962, themes 
fendant appealed from a manslaughter conviction. He 
had struck the victim on the head with a board, and 
the victim died six days later. Proximate cause was 
the issue. The defendant testified that when he was ar- 
rested one of the officers told him that on the night 
he hit the victim the victim had gone to a hospital and 
had been released the same night. There was no other 
evidence on the subject, and the arresting officer who 
was supposed to have said this was called as a witness 
but was not asked about it. Nevertheless, the court of 
appeals held that there was enough of a probability of 
relevant evidence by way of hospital records to remand 
the case to determine whether the prosecutor had such 
evidence and whether it was material. 
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It is also not an inflexible rule that the thing in ques- 
tion must be admissible in evidence in any and all 
events in order to be “evidentiary”. In many cases 
there is no physical document or thing which the prose- 
cutor withholds. It is often only information such as 
the name of a witness. For example, in United States 
ex rel. Meers v. Wilkins (2nd Cir. 1964), 326 F. 2d 
135, 136, the defendant claimed an alibi, but was con- 
victed on the testimony of two eyewitnesses who identi- 
fied him. There were two other eyewitnesses at the 
police lineup who could not make positive identification. 
The denial of due process was in failing to tell the de- 
fendant about the witnesses so that he could call them 
if he saw fit. 


If the prosecutor does have a written statement, the 
statement must be disclosed even though it could not 
necessarily be used in evidence as such. In Umited 
States v. Rutkin (3rd Cir. 1954), 212 F. 2d 641, 644- 
645, the prosecutor had a statement from a person 
named Zwillman. Zwillman was not called as a wit- 
ness. Suppose the government had given Rutkin’s 
lawyer the Zwillman statement. What would he do 
with it? He could not merely put it in evidence. He 
would have to call Zwillman as a witness. Jf Zwillman 
testified consistently with his statement, the statement 
would never get into evidence. If Zwillman contra- 
dicted his statement, the prosecution might use it, but 
the fact remains that prima facie the statement 
was not evidence. 


Brady v. Maryland (1963), 373 U.s. 83 [10 Ly ed, 
2d 215, 83 S. Ct. 1194] also illustrates that documen- 
tary evidence need not necessarily end up as admissible 
evidence. The facts of the Brady case on this point 
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are not set forth in the opinion of the United States 
Supreme Court, but are found in the opinion of the 
Maryland court of appeals (Brady v. State (1961), 
226 Md. 422 [174 A. 2d 167]). The Maryland court 
held that Boblitt’s unsigned statement might have been 
used in evidence as an admission against interest if 
Boblitt had been called but could not be compelled to 
testify because of his privilege against self-incrimina- 
tion. But even in that event, the writing itself would 
not be evidence. Since the statement was unsigned, 
the evidence of it would be the testimony of the person 
who took the statement. 


In Umited States v. Consolidated Laundries Corp. 
(2nd Cir. 1961), 291 sFe 2d? 563, 5697570) ageimle 
(therein referred to as the “Owen file’), had been 
withheld in an anti-trust case. It was not even sug- 
gested that the file might have been put in evidence. It 
was sufficient that the file might have been useful to 
the defense in cross-examination. The court said: 

“Tt is, of course, impossible to know whether the 
result of the trial would have been different if 
defense counsel had had the Owen documents. No 
one can tell what might have developed had the 
government’s principal witness been confronted 
with them during cross-examination, or if certain 
of the documents had been available to refresh his 
recollection about facts which he did not remember 
and which, if elicited, might have been helpful to 
the defendants.” 


Other cases indicate clearly that admissibility of the 
evidence is not the test at all. The important thing is 
the disclosure of information which may lead to the dis- 
covery of evidence. In Ingram v. Peyton (4th Cir. 
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1966), 367 F. 2d 933, 936, the prosecution failed to dis- 
close to the defense the information that the chief prose- 
cution witness had a prior perjury conviction. The 
information which should have been disclosed was not 
evidence. But with that information defense counsel 
might have asked the witness about it, and he could 
have obtained an authenticated copy of the record of 
conviction to put in evidence if the witness denied it. 
inecwes 2, Marylond (1967), 386 U.S. 66 [17 L. ed. 
Fo73/ >. Ct. 793], which was a rape case, a majority 
could not agree on an opinion as there were differing 
views as to what it was that constituted the suppression 
of evidence. Three Justices (Brennan, Warren and 
Douglas) held there was suppression in failing to dis- 
close a police report. Justice White felt that the de- 
fense should have been told that the prosecutrix had 
undergone a psychiatric examination, in which event 
the defense might have called the doctor on the question 
of the witness’ credibility. Justice Fortas was also con- 
cerned with the credibility issue. He held that there 
was a denial of due process in failing to tell the defense 
that the prosecutrix had on another occasion claimed 
rape and then withdrawn the charge, and that she had 
attempted suicide. The only thing involved that might 
have constituted admissible evidence in and of itself 
was the police report. But its value to the defense was 
not limited to its evidentiary nature in the sense of 
being admissible in evidence. It could have been of 
value in leading to other evidence. The court said: 
“There can be little doubt that the defense 
might have made effective use of the report at 
the trial or in obtaining further evidence.” (17 L. 
ed. 2d at 745). 
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Tested by these principles, we submit that there is 
a strong probability that the documents in question 
in this case would disclose material evidence, infor- 
mation which would lead to material evidence, or 
information which would be useful in cross-examina- 
tion. The California Division of Real Estate files would 
be useful in cross-examining the employees of the Di- 
vision of Real Estate; they would contain copies of ad- 
vertising material and other documents showing the ex- 
tent to which the Division of Real Estate reviewed the 
advertising; and they would disclose evidence or infor- 
mation leading to evidence bearing directly on com- 
plaints of purchasers. The answers to government 
questionaires would disclose the names, addresses and 
testimony of purchasers who thought that the advertis- 
ing was not misleading and that the property was not 
misrepresented. 


Division of Real Estate Files. 


Appellant Reisman testified extensively to the effect 
that he and the other defendants had relied upon the 
issuance of public reports by the Division of Real Es- 
tate, and that he had not only taken pains to review and 
correct the advertising himself or to see to it that this 
work was done by other attorneys, but that all advertis- 
ing was submitted to the Division of Real Estate and 
that all corrections required by the Division of Real Es- 
tate were made. When Reisman first became involved 
with the Gamble Ranch in the Fall of 1959, he talked to 
John Block, who was the head of the Los Angeles of- 
fice of the Division of Real Estate, in connection with 
the stop order. At that time Reisman says Block told 
him: “There are some obligations about the advertis- 
ing.” [R. T. 12,948]. Thereafter Reisman agreed with 
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Attorney Allen that they would divide up the work. 
Reisman would handle the applications for public reports, 
and Allen would clear up the advertising [R. T. 13,048- 
13,0491. Later, Reisman talked to Mr. Bircher, who 
was in charge of advertising at the Division of Real 
Estate. Reisman says Bircher told him that the ad- 
vertising had been cleared to his satisfaction. Reisman 
says he kidded Bircher about how persnickity they had 
been in requiring changes, and that Bircher more or 
less agreed with him and said: “Well, we just put in 
everything we could think of.” [R. T. 13,049-13,050]. 
Reisman said that he discussed the advertising with 
Bircher several times. He said that on one occasion 
Bircher told him that he was satisfied with the ad- 
vertising and that it was accurate and correct [R. T. 
13,071]. On still another occasion Reisman says Birch- 
er told him he was satisfied with the advertising [R. 
13,592}. 


Later Bircher died and the duties of reviewing ad- 
vertising in the Division of Real Estate were taken 
over by Lee V. Sida [R. T. 1389]. On one occasion 
Reisman made an appointment for John Roche to see 
Sida [R. T. 13,066]. Roche was an advertising con- 
sultant employed by the Gamble Ranch organization [R. 
T. 1145-1148]. Reisman said that Roche was told to 
submit all advertising to the Division of Real Estate, 
and that the Division of Real Estate was constantly 
reviewing advertising [R. T. 13,372-13,375].  Reis- 
man said that he advised his clients, Byrnes and Benaron, 
that in addition to his own screening of the advertising, 
it was being reviewed and revised by the Division of 
Real Estate, and that they could rely on such approval 
feel, 13,377). 
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Roche was called by the prosecution, but he corrobo- 
rated the position of the defendants that the advertising 
had been reviewed and revised extensively by the Divi- 
sion of Real Estate. Roche had had approximately 
51 years experience in handling advertising [R. T. 
1145]. While he did not necessarily specialize in land 
development advertising, he had been engaged in this 
type of advertising since 1915, it was a large percent- 
age of his business, and his agency was one of the 
largest in the United States dealing with the production 
of land brochures [R. T. 1361-1365]. He said that it 
was the practice of the Division of Real Estate to ap- 
prove and disapprove advertising, especially in land de- 
velopment cases [R. T. 1170]. He said that he 
had been instructed to submit all advertising to the Di- 
vision of Real Estate [R. T. 1168]. Roche said he re- 
ported to Clejan that Bircher had been cooperative, 
but harsh, in requiring changes, and that he had made 
the changes requested [R. T. 1173-1174, 1242-1244]. 
Roche said he never tried to talk the Division of Real 
Estate out of making changes, but always revised the 
advertising in accordance with their wishes [R. T. 
1382]. Roche said that Reisman told him to see Sida 
about the Victor Gruen report [R. T. 1306]. He said 
that Sida did not expressly approve or disapprove the 
advertising based on the Gruen report, but that he sug- 
gested changes which were made [R. T. 1389-1396]. 
Roche said that Reisman submitted the first four-color 
brochure to Sida. Roche said he had it picked up at 
Sida’s office, and that there were corrections on it 
which were adopted [R. T. 1399-1403]. 


With respect to public reports, Reisman said that 
when he became aware of the stop order he immediately 
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took the position that the company should cooperate 
with the Division of Real Estate and apply for public 
reports [R. T. 12,954]. He personally handled the 
applications for public reports and saw to it that all 
information requested was submitted to the Division of 
Real Estate [R. T. 12,993-13,047]. Reisman said he 
was not aware of the fact that the Division of Real 
Estate was conducting a fraud investigation [R. T. 
13,302-13,303]. Block, the head of the Los Angeles of- 
fice, admitted he did not tell Reisman that the investi- 
gation was being conducted, and he admitted that three 
public reports were issued while this investigation was 
pending during the years 1961 and 1962 [R. T. 7130- 
7132]. Reisman was asked whether he had any belief 
as to whether the Division of Real Estate would issue 
public reports while they were investigating for fraud. 
He said it would not make any sense to do that [R. T. 
13,307]. He said that Mr. Scholfield, another em- 
ployee of the Division of Real Estate, had told him 
that they would not issue a public report until after 
they had determined that the property could be used 
for the purpose for which it was being sold [R. T. 13.- 
358-13,359]. On still another occasion Reisman was 
contemplating filing a registration statement with the 
Securities and Exchange Commission, and he specifi- 
cally inquired whether the company was in good stand- 
ing with the Division of Real Estate. Reisman said 
Scholfield told him they were in good standing [R. T. 
13,195]. He said Block told him the same, and that 
there were no complaints against the company [R. T. 
eo 7 |. 

The testimony of John Block was in sharp contrast. 
His position with respect to advertising was that the 
Division of Real Estate had no authority to approve or 
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disapprove, that the extent to which they even saw ad- 
vertising was much less than contended by the de- 
fendants, and that they made no changes in any ad- 
vertising copy. He said that Roche showed him a bro- 
chure at one time and asked for his opinion. But he 
said that he told Roche that he had no basis to exam- 
ine it, that he would look at it only to see if anything 
was blatantly false, and that he never told Roche that 
any advertising was cleared or that it met with ap- 
proval [R. T. 7061-7062]. Block said that he told 
Roche that he had no authority to approve advertising, 
and that no changes were made in the brochure that 
was submitted [R. T. 7112-7114]. He said that the 
only other advertising reviewed by the Division of 
Real Estate was advertising which they might read in the 
newspapers, and the advertising was not reviewed at the 
request of the company [R. T. 7063-7064]. Block said 
they did not pass on the original advertising in 1959, and 
only made comments on ads that they saw in the news- 
papers [R. T. 7073-7074]. He said that Roche had 
approached Sida with a brochure, but that Sida had 
told him the same thing, that he had no authority to 
approve advertising. Block said that Sida made no 
changes in the brochure, and only turned it over to 
their investigative section [R. T. 7115]. 


Block testified in effect that there was no correlation 
between the fraud investigation they were conducting 
and the issuance of public reports. Block said that there 
were two sections in the Division of Real Estate, the 
investigative section and the subdivision reporting sec- 
tion [R. T. 7039|. He said the subdivision reporting 
section accepted at face value the questionaires and 
supporting letters submitted by the subdivider [R. T. 
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7042]. A deputy would inspect the property and make 
a report, and the public report would then issue [R. T. 
7043-7045]. There was no liaison with the investiga- 
tive section unless the investigative section had filed 
a formal action [R. T. 7046]. He said no public re- 
port would ever be withheld on the basis that an in- 
vestigation was pending [R. T. 7047]. He said the 
requirements for a public report were very minimal 
[R. T. 7072]. The public report would be issued as 
long as the requirements of the questionaire were met 
[R. T. 7097]. Block admitted that he was the head of 
the office and so knew what both sections were doing, 
but he said he would not advise the report section that 
an investigation was pending unless there was a formal 
action [R. T. 7116]. Block admitted that Reisman made 
inquiry as to the standing of the company with the 
Division of Real Estate when he was getting ready to 
file a registration statement with the Securities and 
Exchange Commission, but when asked whether he told 
Reisman there was nothing wrong with the Gamble 
Ranch, he said that he “never advised him in that con- 
text.” [R. T. 7128-7132]. Later, when asked about this 
again, Block specifically denied telling Reisman there 
were no complaints against the company [R. T. 7181- 
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George Poppe was the Division of Real Estate em- 
ployee who conducted the investigation. He said he 
checked with Sida about his review of advertising, but 
could not recall whether he made any written report 
mom this (|R. TP. 7235-7230). Cater, hevsaid that im 
talking to Sida, he learned that Sida had submitted 
some advertising to his superior, Harrington, who had 
made pencilled notes on the advertising material. Poppe 
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said, however, that all he wanted to know was whether 
Sida had approved or disapproved, and he was satis- 
fied with his statement that he had not [R. T. 7290- 
7294). 

Sida said that he could recall only one piece of ad- 
vertising with respect to Gamble Ranch, and that was 
a newspaper ad referring to the Victor Gruen plan 
[R. T. 14,149-14,152]. He said he discussed this with 
Roche, and that was the first and last time he had even 
heard of Roche [R. T. 14,153-14,154]. He said he 
did not approve any brochure and had no authority to 
do so [R. T. 14,154]. He said he could not recall ever 
having talked to Poppe about advertising [R. T. 14,- 
Noes]. 

We submit that there could not be a clearer case of 
conflicting testimony. Reisman contended that he acted 
in good faith because he cooperated with the Division 
of Real Estate, furnished all information required, and 
obtained public reports. The Division of Real Estate, 
on the other hand, said there is no justification for 
such reliance. They accept whatever information that is 
submitted to them, and they issue the reports as a mat- 
ter of course. Reisman said it would not make sense 
to do that when a fraud investigation was pending. 
The Division of Real Estate said that has no signifi- 
cance. These are separate sections of the Division of 
Real Estate, and neither knows what the other is do- 
ing. 

The company advertising was the very heart of the 
case. In this area the testimony was hopelessly con- 
flicting. Reisman said all of the advertising was sub- 
mitted for approval. The Division of Real Estate de- 
nied this. They would admit only to seeing a few scat- 
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tered items and reading of newspaper ads. Reisman 
said they did express approval on some occasions and 
at least implied approval on others by making changes 
in the advertising copy. This was flatly denied, and 
Sida even denied talking to Poppe about advertising 
when Poppe said that he had talked to Sida and may 
have even made a written report about it. 


These conflicts in the testimony were all on material 
matters. But even if the conflicts had been with re- 
spect to immaterial matters, they clearly raised a cred- 
ibility question which was important. In Curran v. Del- 
aware (3rd Cir. 1958), 259 F. 2d 707, 712, the evi- 
dence suppressed was one of the statements made by 
the defendants to the police. The defendants claimed 
they had made two statements, and the police claimed 
they had made only one. The differences in the state- 
ments were not particularly important. The important 
thing was that this conflict created a credibility gap 
between the defendants and the police. The jury is 
more likely to believe the police, and if they disbelieved 
the defendants on this point as to how many state- 
ments there were, they would be likely to disbelieve them 
on other material points. 


The defendants in this case were placed in the same 
position. Is there any question of who the jury is likely 
to believe as between a lawyer for the company and 
supposedly disinterested officials of the State Division 
of Real Estate? The credibility of the Division of Real 
Estate officials was extremely important. Surely there 
is something in their files which would have been useful 
to the defense in cross-examining them. 


But the conflicts in the testimony were not on im- 
material points. It was an important issue whether all 


of the advertising had been submitted to the Division 
of Real Estate. Whether or not the Division of Real 
Estate actually made changes in the copy would be 
strong evidence of their approval. It is hard to believe 
that they were conducting a fraud investigation and 
at the same time issuing public reports unless their 
investigation showed that there was no fraud. This 
admitted fact alone, notwithstanding Block’s statement 
that one section would not know what the other was 
doing, is enough to make anyone curious as to what 
is in those files. 


Answers to Questionaires. 


There is also a strong probability that some, if not 
all, of the hundreds of undisclosed answers to govern- 
ment questionaires will contain statements of witnesses 
which will contradict the government purchaser wit- 
nesses. To a man, each of the government pur- 
chaser witnesses testified in substance, if not in so 
many words, that the property was misrepresented, and 
they also so stated in their questionaires. There can 
be no doubt that this was an important issue and that 
this was damaging evidence. With nothing more, is it 
not at least peculiar that the prosecutor was so de- 
termined to withhold all of the other questionaires? 
What possible reason could he have? There is only 
one reasonable inference that can be drawn. The 
other questionaires are probably not favorable to the 
government, and conversely they are likely to contain 
statements favorable to the accused. 


The probability of favorable evidence in the undis- 
closed questionaires is not a mere possibility. As 
noted earlier, some questionaires were disclosed in two 


—) — 


ways: (1) pursuant to the Jencks statute (18 U.S.C.A 
3500) as the government witnesses testified; and (2) in 
cross-examination of defense witnesses. The one which 
is reproduced in the appendix, and marked for identi- 
fication as Government’s Exhibit 2-1291, is in the 
latter category. (See Appendix E.) 

This statement was made by Walter Garrick. Mr. 
Garrick’s wife was called by the defense. She was an 
excellent witness for the defense. She stated flatly that 
the property was not misrepresented. She said: “If 
anything it was better than I had expected it to be.” 
[R. T. 9941]. On cross-examination the prosecutor 
produced the Garrick questionaire. He first established 
that, although it was signed only by Mr. Garrick, Mr. 
and Mrs. Garrick had filled it out together. He then 
pointed out that there were various statements in the 
questionaire such as that a salesman had said that 
there was water at 10 to 35 feet or more [R’ T. 9980- 
9984]. There are many other statements in the Gar- 
rick questionnaire which the prosecutor apparently con- 
sidered unimportant, as he did not ask Mrs. Garrick 


about them. They are as follows: 


Page 7, paragraph IV D: 

“TD. Was the appearance of any of the above items 
(that you saw) what you thought it would be? 
Yes If yes, which items? 
All of it was what we had expected it to be.” 


Page 8, paragraph V E: 


“FE, Have you made any complaint, or request for 
a refund or cancellation? No.” 
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Page 9, paragraph VI A: 

“VI. Have you made any effort to ascertan) 
whether or not the land you purchased was 
fairly represented by the salesman and sales 
material? Yes—we went there. If so, what ef- 
fort? 

“A, Do you feel that the land was: (Check 
approximate box) 
1. Accurately represented 
2. Misrepresented [] 
3. Other (specify) aaa 4 


Page 10, paragraph VII: 

“VII. Please furnish any comments concerning your 

dealing with or knowledge of Gamble Ranch 
which you feel would be helpful to this in- 
quiry. 
“So far as we are concerned, we know about 
what to expect—we knew the property was 
undeveloped, but felt—and still feel—that the 
potential is there. It is in a very beautiful 
setting of mountains, and when we were 
there in August the temperature was very 
pleasant. Although we did not buy the prop- 
erty with the intention of living in Montello, 
we thought it a good investment.”’ 


The cross-examination of Mrs. Garrick was certainly 
ineffectual, and probably it was unfair. But we are 
not here arguing the effectiveness or fairness of the 
attempt to impeach Mrs. Garrick. The point is this: 
The prosecutor had this questionaire long prior to trial. 
He knew that Mrs. Garrick was a witness favorable 
to the accused and that she would materially contradict 


his other witnesses. Yet he did not call Mrs. Garrick; 
he did not tell the defense about Mrs. Garrick; he did 
not even tell the defense he had a statement from Mrs. 
Garrick. Fortunately the defense found Mrs. Garrick 
on their own, and so do not complain that they were 
deprived of the benefit of her testimony. But how 
many other witnesses are there like Mrs. Garrick who 
have given similar statements known only to the prose- 
cutor? The conclusion is inescapable. The prosecutor 
has suppressed a considerable amount of evidence in 
failing to disclose the questionaires, and there is a 
strong probability that some, if not all, of this evidence 
would be favorable to the accused. 


E. None of the Objections Made to Producing 

the Evidence Was Valid. 

Three arguments were made in opposition to dis- 
closure of the Division of Reai Estate files: The State 
Attorney General argued: (1) That the documents 
were privileged; and (2) that the defense had not 
shown that the documents were evidentiary [C. T. 896, 
897]. The prosecutor argued: (3) That he was 
not required to disclose the files as his duty was only to 
furnish statements of his witnesses pursuant to the 
Jencks Act [R. T. 8553-8556]. The argument made 
with respect to the answers to government question- 
aires was apparently also based on the Jencks Act. 
Whenever the matter came up, either the court or the 
prosecutor stated, in effect, that disclosure of witness 
statements would be required only in cases where the 
witness testified for the government [R. T. 264-267, 
316-317, 360-361, 14,211-14,212]. 
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Privilege. 

The trial court indicated that it was not sustaining 
the privilege argument [R. T. 8544-8570, 8788-8792]. 
The claim of privilege was based on California Code of 
Civil Procedure §1881, subd. 5, which is California’s 
codification of the informer’s privilege. It provides 
that “A public officer cannot be examined as to a com- 
munication made to him in official confidence, when 
the public interest would suffer by the disclosure.” 
Since the statute speaks only of statements made to 
the officer, it clearly would not cover all of the material 
in the Division of Real Estate files (Crosby v. Pacific 
S.S. Lines (9th Cir. 1943), 133 F. 2d 470, 475). There 
was also no proof whatever that the files were in fact 
confidential or that the public interest would suffer by 
disclosure (City and County of San Francisco v. Supe- 
vior Court (1951), 38 Cal. 2d 156, 163 [238 P. 2d 38): 
The most obvious deficiency in the privilege argument 
was that there was a waiver in giving the files to the 
federal government without objection in response to the 
Grand Jury subpoena (Markwell v. Sykes (1959), 173 
Cal. App. 2d 642, 648-649 [343 P. 2d 769]). In fact, 
there was more than a waiver of privilege. The state 
had actually surrendered the files to the federal prose- 
cutor. After the Grand Jury proceedings the files did 
not remain with the Grand Jury, and they were not 
returned to the state. They were delivered to the Postal 
Inspector for preparation of the government’s case, and 
the Postal Inspector in fact so used them [R. T. 8548- 


8560]. Even when a subpoena was served at the com- 
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mencement of the trial, the state made no objection. 
They produced such files as they still had without ob- 
jection, and made no mention of the others because 
they did not have them. 


The truth of the matter is that these files were not 
in the possession, custody or control of the Division of 
Real Estate at all. At all times material they were in 
the hands of the prosecutor. He did not even bring 
them down to the courtroom until he was sure that they 
would be sealed and that the defendants would never 
see them. The only reason for the subpoena directed to 
the state was to overcome the prosecutor’s initial claim 
that he had no control of the files. After the State 
came in and argued its privilege objection, and when it 
became apparent that this did not impress the trial 
judge, the prosecutor had to abandon his position of 
neutrality. He said that he was not required to dis- 
close anything except statements of his witnesses pur- 
suant to the Jencks Act. He claimed there was nothing 
evidentiary in the files and so the defense had no right 
to anything but Jencks Act statements [R. T. 8553- 
8554]. And this was the way the court ruled. The 
only thing disclosed was one two-page memorandum 
which was claimed to be the only thing relating to 
Poppe’s direct examination. As to all the rest, three 
boxes full, the court accepted the prosecutor’s state- 
ment that there was nothing evidentiary in those files. 


—76— 
Jencks Act. 

The Jencks Act is not applicable by its terms to 
the Division of Real Estate files. The Jencks Act 
deals only with statements or reports made by govern- 
ment Witnesses or prospective government witnesses 
to agents of the government (18 U.S.C.A. 3500, subd. 
(a) ). Herein we need not concern ourselves with 
whether the Division of Real Estate files may contain 
statements Of government witnesses or prospective 
government witnesses. Being state files, it is a cer- 
tainty there are no statements made to agents of the 


tederal government. 


The Jencks Act is also not applicable to the undis- 
closed answers to government questionaires. It ap- 
plies only to statements of government witnesses or 
prospective government witnesses. The statements 
which the defendants seek are those made by people 
who will say that the advertising was not false and 
that the property was not misrepresented. These are 
not prospective government witnesses. They are pros- 


pective defense witnesses. 


But even if the Jencks Act were held applicable, it 
cannot be constitutionally applied to a suppression of 
evidence case. Brady v. \Jaryland and all other suppres- 
sion of evidence cases are based on the due process 
clause of the Constitution. Congress could not by the 
Jencks Act or any other statute authorize the prosecu- 
tor to suppress evidence helpful to the accused. If this 
were permissible, then the Jencks Act would be a very 
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effective weapon of the prosecutor. In the case of a 
prospective witness whose testimony favored only the 
accused, he would not call the witness at all. He could 
withhold the statement because the Jencks Act requires 
disclosure only after the witness has been called by 
the United Siates and has testified on direct examina- 
fiom (18 U.S.C.A. 3500, subd. (b)). In the case of 
a witness whose statement contains things helpful to 
both sides. the prosecutor would limit (or attempt to 
limit) his direct examination to the matters helpful 
to the government’s case. In that event he must pro- 
duce the statement, but if he has been able to limit 
the direct examination, he can have the court excise 
the parts that are favorable to the accused (18 
fe.C.A. 3500) subd. (c)). In fact, it appears that 
this is exactly what the prosecutor did in the case of 
the witness George Poppe. On direct examination the 
prosecutor attempted to limit Poppe’s testimony to cer- 
tain specitic subject matters, one of which was a meet- 
ing with some of the defendants and their counsel in 
June of 1962 [R. T. 7198-7229]. On cross-examina- 
tion the witness was asked for his notes. These notes 
were not a statement made to the government, but were 
notes which the witness had in his hands. The witness 
handed them to defense counsel, but before they could 
be examined. the prosecutor had the court excise every- 
thing except that which pertained to the direct exam- 
ination about the meeting [R. T. 7229-7233]. When it 
came to taking a look at the Division of Real Estate 


files, the prosecutor also obtained excision of every- 
thing except a two-page memorandum which he claimed 


was the only thing relating to Poppe’s direct examina- 
tion [R. T. 8720-8721]. 


We submit that the Jencks Act argument cannot 
withstand analysis. The courts have held consistently 
and repeatedly that suppression of evidence by the 
prosecution is a denial of due process. Neither the 
Jencks Act nor any other statute can change that. The 
only questions are whether the prosecution has evi- 
dentiary material favorable to the accused, and wheth- 
er he failed to disclose it on request to do so. Here 
there is no question but that the United States Attor- 
ney had the Division of Real Estate files and answers 
to questionaires, and that he refused to disclose them 
to the defense when requested to do so. The only 
question there can be is whether the files and answers 
in fact contain evidence favorable to the accused. 
Since the documents have never been disclosed, the de- 
fendants are only required to show the probability of 
the existence of the evidence. It is further not a re- 
quirement that the documents be admissible in evidence 
as such. It is sufficient if they contain information 
which would be useful in cross-examining government 
witnesses or if they contain information which would 


lead to the discovery of admissible evidence. 


Because of the suppression by the prosecution of this 
valuable evidence, the judgment of conviction should be 


reversed. 
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INO, 
PRONOUNCED AND PERSISTENT ACTS OF 
MISCONDUCT BY THE PROSECUTOR DEPRIVED 
APPELLANT OF A FAIR TRIAL AND REQUIRE 
REVERSAL. 


The transcript is studded with numerous acts of 
the prosecutor’s misconduct, the effect of which was 
necessarily to deprive appellant of his right to a fair 
trial, 


Appellant does not make this contention lightly. A 
review of the authorities shows that the different kinds 
of prejudicial misconduct committed by prosecutors in 
the past is as unlimited as the imagination of man. 
Almost every one of the multitudinous varieties of 


misconduct condemned in the cases occurred here: 


Improper and prejudicial statements in putting 
questions to witnesses; Berger v. United States, 
295 U.S. 78, 79 L. ed. 1314, 1319-1321; Wigmore, 
Evidence, §1808 (McNaughton Rev. 1961) and 
cases cited therein; People v. Parmelee, 138 Cal. 
123 (1934); People v. Tucker, 164 App. 2d 624, 
6237 (1938). 

Adducing inadmissible material for the jury’s con- 
sideration by the use of insinuating questions; 
Berger v. Umied States, 295 U.S. 78, 79 L. ed. 
1314, 1319 (1935); People v. Fox, 126 Cal. App. 
2d 560, 570 (1954). 


Suggesting by questions the existence of facts in 
respect of which no proof was offered; Berger v. 
Uvwited States, 295 U.S. 78, 79 L. ed. 1314, 1319 
(1935); People v. Hamilton, 60 Cal. 2d 105, 116 
(1963). 
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Going very far afield in cross-examination beyond 
the direct examination to discredit a witness by 
questions asked in bad faith as shown by failure 
to prove the affirmative after having received a 
negative reply in answer to the question; Berger 
vu. Umied States, 295 U.S. 78, 79 Led" 1314 gee 
(1935); People v. Hamilton, 60 Cal. 2d 105, 116 
(1963), United States v. Perlstein, 120 F. 2d 276, 
283-283 (3d Cir. 1941); United States v. Has- 
kell, 327 F. 2d 281 (2d Cir. 1964). 


Improper and incorrect statement of facts in the 
argument of the case; Wigmore, Evidence, $1806 
(McNaughton Rev. 1961); People v. Love, 56 Cal. 
2d 720 (1961); Viereck v. Umted States, 318 US. 
236, 247, 87 L. ed. 734, 741 (1943); Dugan Drug 
Stores, Inc. v. United States, 326 F. 2d 835 (8th 
Cir. 1964). 


Impeachment of witnesses by methods obviously 
known to prosecutor to be improper; People v. 
Hamilton, 60 Cal. 2d 105, 116 (1963). 


Direct attacks on the integrity of defense counsel; 
Berger v. Umied States, 295 U.S. 78, 88, 79 aed 
1314 1321, 5595S. Ct. 629% 1935)— Neca 
Central R. Co. v. Johnson, 279 U.S. 310, 316-318, 
oie, cde 064 gl 49 Sai 300K 1929 ): 


Appeals to passion and prejudice of the jury; 
Viereck v. United States, 318 U.S. 236, 247, 87 
L. ed. 734, 741 (1942); New York Central R. Co. 
uv. Johnson, 279 U.S. 310, 316-318, 73 L. ed. 706, 
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A. The Admission in Evidence of a Consent Agree- 
ment Between the Gamble Ranch Company and 
the California Real Estate Commissioner Was 
Plain and Prejudicial Error and the Prosecutor’s 
Use of the Consent Agreement Was Prejudicial 
Misconduct. 


In June and July of 1962 discussions between the 
Real Estate Commissioner’s office and the Gamble 
Ranch Corporation concerning alleged misrepresenta- 
tions by the Company brought about negotiations re- 
garding a voluntary agreement by the Company to 
stop sales of land in California pending further in- 
vestigation by the Real Estate Commissioner [R. T. 
11,192-11,194; R. T. 12,605-12,609; R. T. 14,017- 
14,024]. The officers and attorneys for Gamble 
Ranch volunteered to stop all sales until solution of 
the problems raised by the Real Estate Commissioner 
ee VY, 12,609]. 

Three lawyers, Eugene Wyman, Marvin Finell and 
Bertram H. Ross testified that the corporation itself 
offered to cease sales pending further investigation by 
the Real Estate Commissioner until the problems raised 
by the investigation were resolved. The Real Estate 
.. . formal document legaliz- 
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Commissioner wanted a 
ing a cease and desist requirement, and an informal 
agreement would be satisfactory to the department.” 
[R. T. 12,609, lines 16-18]. Finell testified that Wy- 
man, Finell and Ross told the Real Estate Commis- 
sioner, 
“. . we would consent to a formal decree if two 
things were clear: if Number One it was clear that 
there was no allegation or admission of fraud 
on the part of the corporation or any of the offi- 


cers of the corporation, or for that matter, any 
ealestien 22 | he eel GOS ines s 20.27 
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Finell further testified that one of the representatives 
of the Real Estate Commissioner agreed to that condi- 
tion [R. T. 12,610, lines 16-17] and it was further 
agreed that the Real Estate Commissioner would pre- 
pare and forward to the corporation a Consent Decree 
for execution by the officers of the Corporation [R. T. 
12,610, lines 23-25]. The agreement was made for the 
Real Estate Commissioner by the man from the Com- 
misioner’s San Francisco office, who had acted as chair- 
man of the meeting for the Real Estate Commissioner 
[R. T. 12,610, lines 13-24]. Finell and Wyman received 
a copy of the Consent Agreement [Ex. 1-1125] and to- 
gether they examined it and concluded there was no 
admission of fraud in it.* Accordingly Finell advised 
their clients there was no admission of fraud and they 
could sign the Consent Agreement; the clients did so on 
Finell’s advice [R. T. 12,611-12,613]. The testimony of 
Ross and Wyman was to the same effect [R. T. 11,192- 
11,194; R. T. 14,017-14,027]. 


On July 16, 1962 corporation officers signed the 
document entitled “Order to Desist and Refrain; Stop 
Order: and Consent Agreement.” |x. 1-1125 ieee 
6,276-6,277|. This document, hereinafter referred to 
as the “Consent Agreement” provides, in pertinent 
part [paragraph VI] that the Company and named in- 
dividuals “. . . represent and agree that each and all 
of the legally required facts and circumstances for the 
issuance of [a Cease and Desist] Order by the Com- 
missioner [pursuant to Business and Professions Code 
section 11,019] exists... .’ The Consent Agreement 
was not an admission of fraud or wrongdoing and the 


*See Appendix D for reproduction of Ex. 1-1125. 
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record shows the representatives of the California 
Real Estate Commissioner knew this, as shown below. 


The grounds for issuance of a Cease and Desist 
Order are a finding by the Commissioner that the 
subdivider is violating certain provisions of the subdi- 


ee 


vision law or that 7 luither sales arene cman 
parcels . . . would constitute grounds for denial of the 
issuance of a public report under the provisions of 
section 11,108 [of the Business and Professions Code | 


.. .’ (See Business and Professions Code §11019). 


Section 11,018 has eight sub-sections, (a) through 
(h) each constituting separate grounds for refusing 
issuance of a public report. Only sub-section (b) pro- 
vides for refusal to issue a public report when: 

“(b) The sale or lease would constitute mis- 
representation to or deceit or fraud of the pur- 
chasers or lessees.” 


It was not clear from the Consent Agreement which 
sub-section of Business and Professions Code section 
11018 was relied upon as the jurisdictional basis of 
the Consent Agreement. Undoubtedly the Consent 
Agreement was so vaguely worded in order to conform 
to the agreement between the Commissioner and attor- 
neys for defendants that execution of the Consent 
Agreement would not be an admission of fraud. 


(1) Receiving the Consent Agreement in Evidence as an 
Admission of Fraud by Defendants Constituted Plain 
and Prejudicial Error. 


Statements made during settlement negotiations and 
the settlements themselves are not admissible to show 
liability of the party offering to satisfy a claim unless 
the offer or statement is an unconditional admission of 
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hability (IV Wigmore, Evidence, section 1062 at pages 
34 and 39 (McNaughton Rev. 1961)). 


Here, the California Real Estate Commissioner had a 
“claim” against defendants which was settled by the 
Consent Agreement [Ex. 1-1125]. Now the prosecu- 
tion in the present case has used not statements made 
in negotiation, but the Consent Agreement itself as evi- 
dence that defendants admitted liability for alleged mis- 
representation. Such use of the Consent Agreement 
was improper, and prejudicial error. 


In civil cases the authorities hold that settlement 
with one claimant is not competent evidence of an ad- 
mission of liability in a lawsuit brought by another 
claimant. In Price v. Atcheson, Topeka & Santa Fe 
Railroad, 164 Cal. App. 2d 400 (1958), defendant had 
been subjected to separate lawsuits by A and B, who 
had both been injured in a derailment of defendant’s 
train. Plaintiff B sought to place in evidence defend- 
ant’s stipulation for judgment in favor of A in a dif- 
ferent case. It was held that this settlement with A 
was not admissible against defendant in B’s trial. 


The Court reasoned that admitting evidence of a 
compromise settlement was harmful because it invaded 
the province of the jury on the ultimate question of 
liability, poisoned the minds of the jurors, amounted to 
using the defendant’s own opinion on a matter in which 
he was not a competent expert, and was inimical to 
the policy favoring settlements. The Court stated, inter 
aha: 

“*, . [It] should be the aim of the court to en- 
deavor to derive a determination of factual liabil- 
ity by competent proof of the circumstances and 
occurrences constituting the transaction alleged, 
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and it should not be guided by compromise settle- 
ments which the defendant has made of other 
claims arising out of the same facts. ... 


* OK OF CK OK 


“Tt is contrary to public policy to subject a per- 
son who has compromised a claim to the hazard 
of having his settlement proved in a subsequent 
lawsuit by another person asserting a cause of 
action arising out of the same transaction. To 
receive such evidence would inevitably tend to dis- 
courage settlements out of court if one’s purchase 
of his peace with one person were to be there- 
after taken as an admission of his liability for an 
occurrence which brought injury to another. Rea- 
sonable and compelling circumstances might very 
well influence the defendant to make settlement 
with the third person while denying all liability to 
the plaintiff. No party to a justiciable controversy 
should be discouraged from amicably adjusting his 
claim by the fear that he might subsequently be 
confronted with the contention that his conces- 
sion there was an admission of liability. The rule 
protecting compromises is too salutary to be whit- 
tled away.’” (164 Cal. App. 2d at 404-407. 
Accord: Brown v. Pacific Electric Railway Co., 79 
CaleApp, 2d 13 (1947 )): 


Only a few decisions touch upon the problem of using 
civil settlements as evidence of criminal liability. In 
Helms v. State, 35 Ala. App. 187, 45 So. 2d 170 
(1950) defendant, charged with assault with intent to 
murder, was cross-examined as to whether or not he had 
paid the victim $1,500 in settlement of a civil action by 
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the victim against the appellant. It was held by the 


Appellate Court that such settlement of the civil case 


did not constitute admissible evidence of guilt in the 


criminal case. The Court reasoned: 


‘We have found no cases from this jurisdiction, 
or from any other for that matter, which con- 
sider the question of admissibility of evidence in 
the criminal prosecution of the settlement of a 
civil action growing out of the same incident. 

“Flowever, it is clearly settled by the doctrine of 
our cases that a judgment gained in a civil suit is 
not admissible against the defendant in a criminal 
prosecution growing out of the same transaction. 
Britton v. State, 77 Ala. 202. Conversely, ver- 
dicts in criminal cases are not admissible in civil 
cases arising out of the same transactions. Carlisle 
v. Killebrew, 89 Ala. 329, 6 So. 756, 6 L.R.A. 
6i7. 

“Tn 22 C.J.S., Criminal Law, section 50, the gen- 
eral rule, amply supported by authority, is stated 
as follows: ‘. . . it is generally held that a judg- 
ment or opinion in a civil action or the record of 
proceedings therein, is not admissible in a sub- 
sequent criminal prosecution involving the same 
matter.’ The reasons underlying the doctrine are 
that the parties are not the same; the penalties 
are not the same; the causes of action are dif- 
ferent; the burden of proof is not the same; the 
rules of procedure are not the same, in that in a 
civil action the defendant may be forced to testify, 
where he cannot be compelled to do so in a criminal 
proceeding.” 
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The Court then reasoned that evidence of civil settle- 

ments was as inadmissible in a criminal case as evi- 

dence of civil judgments. 
“Tt would rationally appear that if a judgment 
obtained in a civil proceeding is inadmissible, in a 
subsequent criminal prosecution, where at least a 
civil judgment was obtained after hearing under 
judicial supervision, then certainly a settlement in a 
civil cause, made without the protection of trial 
safeguards, and perhaps merely to get rid of the 
worry of a pending suit, cannot be said to have any 
probative value in determining the issues of the 
criminal prosecution. It further cannot be denied 
that evidence of the settlement of the civil suit, 
growing out of the same matters as does the crim- 
inal prosecution, would ordinarily tend to influence 
the mind of a juror in the criminal prosecution to 
the prejudice of the defendant. [Emphasis added]. 
Reversed and remanded.” 


Accord: 
Streckiawd 2. State, 115 So. 2d 273,276, 5 Div. 
560 (Ala. 1959). 


Only two Federal cases have been found which touch 
upon the point in question. United States v. Konov- 
Bay, 202 F. 2d 721, 726-727 (7th Cir. 1953) was a 
criminal prosecution for conspiracy to deprive persons 
of their civil rights. Shortly after the alleged offense 
occurred the Federal District Court issued an order for 
a temporary injunction to prevent defendants from re- 
peating or continuing the same acts charged later in 
the criminal indictment. In the criminal case the Gov- 
ernment introduced in evidence the civil injunction 
order and argued that defendants’ compliance with the 
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injunction was an “admission” of facts showing guilt 
of the criminal charge. The jury was instructed that 
the civil injunction was not evidence of guilt and the 
Government argued that the civil judgment was merely 
“|. a circumstance in the light of which the conduct 
of the defendants should be ‘evaluated’.” A judgment 
of conviction was reversed. The Court of Appeal held 
that admitting the civil judgment in evidence was plain 
and prejudicial error, stating: 

“We see no escape from the conclusion that the 
inevitable effect of the introduction of the civil 
judgment in evidence was to lead the jury in the 
trial of this criminal case to believe that the same 
issues had already been determined in the civil ac- 
tion. In our opinion nothing could be more prej- 
udiciallto a iair trial | See Hodges v) Stata sein 
CrApp, 22282 200386, es 

“Tt is said that the defendants waived the ob- 
jection in this respect. We do not understand that 
the mere fact that defendants attempted to meet 
the erroneous evidence constituted waiver upon 
their part. . . . Furthermore, even if defendants 
had waived the objection, we think it would be our 
duty under Rule 52(b) of the Rules of Criminal 
Procedure, 18 U.S.C., to notice the error ourselves.” 


Federal courts should recognize that the policy ex- 
pressed in Konovsky requires a holding in a case like 
the present one “. . . that if a judgment obtained in a 
civil proceeding is inadmissible in a subsequent crimi- 
nal prosecution, where at least a civil judgment was 
obtained after a hearing under judicial supervision, 
then certainly a settlement in a civil cause, made with- 
out protection of trial safeguards, and merely to get 
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rid of the worry of [the civil matter], cannot be said 
to have any probative value in determining the issues 
of the criminal prosecution.” (Helms v. State, supra.) 


The extreme prejudice from improperly admitting 
such evidence in a criminal case may actually deprive 
a defendant of due process by denying him a fair trial. 
It is an unresolved constitutional issue which may yet 
go to the United States Supreme Court, as shown by 
the recent case of Hamilton v. California, ........ Us, 
oe mom Ed 2d _....., 88 5. Cl, 243(1967) where 
three Justices of the United States Supreme Court in- 
dicated there may be grave constitutional problems in- 
volved in the use of offers of compromise as admis- 
sions of crimial liability. The Hlamuiltow case was a 
memorandum decision denying a petition for Writ of 
Certiorari. Petitioner sought review of the decision of 
the California Supreme Court in People v. Hamilton, 
60 Cal. 2d 105 (1963). In People v. Hamilton the 
defendant, while under arrest for suspicion of murder, 
volunteered an offer to plead guilty if he were guaran- 
teed he would not receive the death penalty. This of- 
fer of compromise was received in evidence as an ad- 
mission of guilt. The California Supreme Court held 
it was error to use the offer of compromise as an 
admission of guilt; however, finding independent and 
over-whelming evidence of guilt the California Su- 
preme Court invoked the “harmless error” rule of the 
California Constitution and affirmed the conviction 
(60 Cal. 2d at 112-114). In dissenting from the denial 
of Hamilton’s petition for certiorari, Justices Douglas, 
Fortas and Marshall, noting the rule applicable in 
civil cases, voted to grant certiorari to decide whether 
use of the compromise offer violated due process. 
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One of the reasons for not using a civil judgment 
or settlement as evidence on the ultimate question is 
that the issues are not the same. Helms v. State, 
supra. That is clearly true here. In the Real Estate 
Commissioner’s administrative proceedings under the 
California Real Estate Subdivision Law it is not neces- 
sary to prove “specific and actual intent to defraud” 
as would be the case in a criminal proceeding for mail 
fraud. See Phillips v. United States, 356 F. 2d 297, 
303 (9th Cir. 1965). The California Real Estate 
Commissioner has authority to issue a stop order to pro- 
tect the public against the risk of purchasing poorly 
developed lots or parcels, whether or not the developer 
has made misrepresentations. See Chapman v. Divi- 
sion of Real Estate, 153 Cal. App. 2d 421, 430 (1957) 
where it was held the Real Estate Commissioner had 
power to stop sales of lots on grounds that the sub- 
division was characterized by poor and irresponsible 
planning. No necessity of showing any kind of fraud, 
civil or criminal, appears from the opinion. Therefore, 
it is irrelevant whether or not the evidence here justi- 
fies the conclusion that defendants agreed the Real Es- 
tate Commissioner had jurisdiction to issue a Stop Or- 
der. Even if they had so agreed that would not prove 
that defendants admitted they had committed criminal 
fraud since the Commissioner may issue a Stop Order 
on a showing of far less serious wrongdoing than 
necessary to convict for criminal fraud, or without 
showing wrongdoing at all. 


The admission in evidence of the Consent Agree- 
ment was plain and prejudicial error. 


oy 


(2) The Prosecutor’s Offer and Use of the Consent Agree- 
ment as an Admission of Fraud Constituted Prejudicial 
Misconduct. 


The Consent Agreement in the present case, Exhibit 
1-1125, does not specify any grounds for a Stop Or- 
der other than the existence of facts required for an or- 
der under section 11,019, California Business and Pro- 
fessions Code. Defense witnesses testified, and they 
were not contradicted, that the agreement with the Cali- 
fornia Real Estate Commissioner provided that the 
Consent Agreement was not, and would not be treated 
ewan admission of fraud. 


During the trial the prosecution called three wit- 
nesses from the office of the California Real Estate 
Commissioner, namely Henry Block, George Poppe 
maa Itee V. Sida [See R. T. /038, 7198, 14,147]. 
None of these three witnesses contradicted the defense 
testimony regarding the terms, conditions and circum- 
stances of and surrounding the defendants’ execution 
of the Consent Agreement. And no other witnesses 
were called by the prosecutor to contradict the defense 
testimony. 


Nevertheless, the prosecuting attorney, in cross-ex- 
amination and argument, attempted to establish that 
the execution of the Consent Agreement was an ad- 
mission by the defendants that they had been guilty of 
fraud, misrepresentation and deceit in selling the ranch 
land. In the prosecutor’s cross-examination of John 
Carey, the officer who signed for the corporation, the 
prosecutor implied and the witness denied that Carey 
knew or believed the Consent Agreement charged the 
corporation with fraudulent practices: 

“OQ. Were you aware, sir, when you signed that 
order ... [and Consent Agreement] .. . that the 
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facts, conditions, and circumstances legally required 
for such an order involved fraud, misrepresenta- 
tion and deceit? 

A. No, I did not.” [R. T. 6454]. 


During cross-examination of Finell and Ross, at- 
torneys for the Gamble. Ranch Corporation, the prosecu- 
tor insinuated, and the witnesses denied, that fraudu- 
lent practices are the jurisdictional basis for the Com- 
missioner’s making a Stop Order and that signing the 
Consent Agreement: was an admission of fraud [See 
[R. T. 12,632-12,635; 11,474-11,480; 11,493]. Finell 
specifically testified on cross-examination that the Con- 
sent Agreement had included the wording stressed by 
the prosecutor only because the Real Estate Commis- 
sioner felt the inclusion of the statutory language was 
necessary for jurisdictional grounds so that the order 
would not be null and void [R. T. 12,632-12,635]. 


Despite such a record, in argument of the case the 
prosecutor told the jury again that the 1962 Consent 
Agreement was an admission of fraud on the part of 
the defendants [R. T. 14,780-14,781]. He also misin- 
terpreted the evidence [Ex. 1-1125] by insisting Ross 
was wrong in stating that the Consent Agreement did 
not contain one word about fraud and misrepresentation 
[R. T. 14,381-14,382; Ex. 1-1125]. 


Under the circumstances, it was prejudicial miscon- 
duct for the prosecutor to use the Consent Agreement 


as an admission of fraud, and it was prejudicial er- 


ror for the court to allow such use of the Consent 
Agreement, both because such evidence is inadmissible 
and because widisputed testimony shows the Consent 
Agreement was part of a negotiated settlement of a 
dispute between the California Real Estate Commis- 
sioner and the Gamble Ranch Corporation. Accord- 
ingly, the settlement negotiations, discussions, and terms 
of the settlement were inadmissible as admissions against 


appellant. 


The prosecutor had a year between issuance of the 
indictment and commencement of the trial in which to 
prepare his case. He must have known the true facts. 
Early in the trial he offered to present the California 
Real Estate Commissioner to testify in support of the 
Government’s position [R. T. 5835-5836]. But the 
Commissioner was never called. The prosecution had 
available to it several witnesses of the California Real 
Estate Commissioner. Although these witnesses testi- 
fied on other matters the prosecution never sought by 
their testimony to refute defendants’ contention that 
the Consent Agreement was signed only upon an un- 


derstanding that there was no admission of fraud. 


It is a familiar rule of trial and appellate practice 
that where testimony is uncontradicted and unim- 
peached, it may not be arbitrarily disregarded, but 
should be regarded as proof of the fact testified to, 
especially where contrary evidence, if it existed, would 
be readily available but was not offered. Joseph v. 


Drew, 36 Cal. 2d 575, 579 (1950). Since the evidence 
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was uncontradicted here that defendants signed the 
Consent Agreement only in compromise of a dispute 
which the Real Estate Commissioner of California, it 
is conclusive that the execution of the Consent Agree- 
ment may not be deemed an admission of fraud. Yet 
the prosecutor persisted in arguing to the jury that the 
defendants had admitted fraud. 


The courts generally hold it is misconduct for the 
prosecutor to draw impermissible and illogical infer- 
ences from undisputed facts. (King v. Umited States, 
372 F. 2d 383, 390 (D.C. Cir. 1967) (deliberate misin- 
terpretation of medical evidence); Smith v. United 
States, 312 F. 2d 867, 869 (D.C. Cir. 1962) (prosecu- 
tor implied, contrary to fact, that medical report not 
admitted in evidence on question of the physical con- 
dition of complaining witness, because of defense ob- 
jection, would have been damaging to defendant’s case) ; 
Dum v. United States, 307 F. 2d 883, 887 (Sth Cir. 
1962) (arguing evidence showed admission of guilt in 
absence of prerequisites for finding any admission at 
all)s Ginsburg v. United States, 237 VW. 2d 950,iasS 
(Sth Cir. 1958) (in tax evasion case error to argue de- 
posits in joint bank account with defendant’s brother 
were unreported income where defendant denied making 
the deposits and there was no evidence to the contrary) ). 


This is a case where the prosecutor offered improper 
and damaging evidence, and then argued impermissible 
inferences to the jury after his theory of this inadmis- 
sible evidence was shown to be entirely without sup- 
port. This is misconduct upon misconduct and re- 
quires reversal. 
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B. After Claiming Surprise, the Prosecutor, on 
Re-Direct Examination of His Own Witness, 
Impeached Beyond the Point of Alleged Surprise 
by Informing the Jury the Witness Was a Co- 
Defendant Who Had Already Been Convicted 
in This Case. 


Arnold Clejan was named in the indictment. Before 
the jury was sworn he pleaded nolo contendere to 
twenty-two counts of the indictment and was sentenced 
accordingly* [R. T. 415-435]. Clejan was called as a 
Government witness by the prosecutor. The Govern- 
ment did not on direct examination bring out the fact 
that Clejan had already been convicted of mail fraud 
herein. However, before redirect examination of Cle- 
jan, the prosecutor approached the bench, and informed 
the court that he wished to impeach Clejan by proof of 
prior inconsistent statements and specific contradiction 
in the evidence [R. T. 4555-4560]. The prosecutor 
gave no indication that he intended to bring out before 
the jury the fact that Clejan was a co-defendant who 
had been convicted of mail fraud in this very case. 


The judge allowed the prosecutor to impeach as re- 
quested, on redirect. At the close of the prosecutor’s 
redirect examination, the following took place without 
any warning to the court or defense counsel : 

Mr. Nissen: 

“QO. Mr. Clejan, just so we will know, you are 
the Arnold Clejan named in the indictment in this 
ase) 16 tial Correct, sit? 

A. Yes, sir. 


*The sentence was $800 fine and one year in jail on each 
count concurrently, with the jail time being suspended. 


peaks) se 


Q. And you have been convicted of a felony, 
sir? 

Mr. Hunt: If the court please, ] wish to ap- 
proach the bench. 

The Court: You don’t have to. The objection 
is sustained. 

Mr. Hunt: Your Honor please, I cite this as mis- 
conduct on the part of the Government and preju- 
dicial error.” [R. T. 4579]. 


Thereupon the court declared a recess, excused the jury, 
and conferred with counsel in the absence of the jury. 
Counsel for defendants pointed out that these ques- 
tions were deliberately asked for the purpose of lead- 
ing the jury to the inescapable conclusion that Clejan 
had been convicted of the same charges made against 
the remaining defendants and that very serious preju- 
dice to the defendants resulted from the jury knowing 
that a co-defendant had been convicted of mail fraud 
charges in the same case. The conference with the 
court and counsel revealed that the prosecutor knew of 
no other conviction of Clejan and was referring to the 
felony conviction resulting from Clejan’s indictment. 
The manner in which he asked the impeaching ques- 
tion—first establishing that the witness was “the 
Arnold Clejan named in the indictment’”—shows that 
he anticipated an objection and that the objection would 
be sustained. All defendants joined in a motion for a 
mistrial [R. T. 4579-4583]. The court denied the mo- 
tion for a mistrial but did rule that this was improper 
impeachment of the witness Clejan. 


Thereafter the court instructed the jury as follows: 


“Ladies and Gentlemen, I will tell you again—I 
think that J told you before—you are to draw no 
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inference from questions that are asked by counsel, 
as questions by counsel are not evidence in and of 
themselves. You are to disregard this question that 
was pending at the time of recess, which Mr. 
Nissen asked Mr. Clejan, as to whether or not he 
had ever been convicted of a felony. You are to 
disregard that question entirely. There is no evi- 
@ence,on that point. You are to’ draw no in- 
menemce at all’ ftom the question. [Ry 1, 4590). 


Of course this instruction could not cure the harm 
done. It necessarily emphasized in the jury’s mind the 
prosecutor’s statement regarding Clejan’s conviction. 


Another incident later in the trial showed clearly 
that the conduct of the prosecutor in bringing out 
Clejan’s conviction without warning to defendants was 
not accidental or unintentional misconduct. This 
occurred with reference to the witness Rockel, who had 
been an officer of the corporation and who had also been 
indicted and who, like Clejan, had been convicted before 
trial on a plea of nolo contendere. During the direct 
examination of appellant Reisman, appellant was asked 
by his attorney whether he had good faith belief in 
Rockel’s honesty at the time Rockel was hired to work 
for the Gamble Ranch Company. Witness Reisman 
went beyond the question and volunteered the state- 
ment that he still believed in Rockel’s honesty. Be- 
fore cross-examination of Reisman could begin de- 
fense counsel obtained a conference before the bench in 
which the prosecutor was asked directly whether he in- 
tended to bring out on cross-examination of Reisman 
the fact of Rockel’s plea of nolo contendere to the in- 
dictment for mail fraud in the same case. The prosecutor 
at first attempted to avoid answering the question but 
when he was forced to by the court he admitted that he 
intended to ask Reisman about Rockel’s conviction in 
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this case to impeach Reisman’s statement that he still 
believed in Rockel’s honesty. Defense counsel objected. 
The judge took the matter under submission and even- 
tually ruled that the prosecutor could not thus inform 
the jury of Rockel’s conviction. [R. T. 13346-13352, 
16675-13682, and: RK. 1. 13788-13792). 


In United States v. Toner, 173 F. 2d 140 (3rd Cir. 
1940) the court stated: 
“ee |t]| istthe right of every defendant, togstamd 
or fall with the proof of the charge made against 
him, not against someone else. Acquittal of an 
alleged fellow conspirator is not evidence for a man 
being tried for conspiracy. So, likewise, conviction 
of an alleged fellow conspirator after a trial is not 
admissible as against one now being charged. The 
defendant has a right to have his guilt or innocence 
determined by the evidence presented against him. 
not by what has happened with regard to a crimi- 
nal prosecution against someone else.” (173 F. 2d 


at 142). 


To the same effect are Babb v. United States, 218 
F. 2d 538, 541-542 (5th Cir. 1955); Fletcher v. United 
States, 332 F. 2d 724 (D.C. Cir. 1964); Kevbaen 
United States, 174 U.S. 47, 43 L. Ed. 890 (1899); Le- 
roy v. Govt. of Canal Zone, 81 F. 2d 914 (Sth Cir. 
1936); United States v. Pannell, 178 F. 2d 98 (3rd 
Cir. 1949); United States v. Tomaiolo, 249 F. 2d 683, 
692 (2nd Cir. 1957); Umited States v. Tucker, 267 F. 
2d 212 (3rd Cir. 1959); Grunewald v. United States, 
SES US. Sa, 4G, I IL ae 2a, Se (ne), 


The United States Supreme Court in Grunewald said 
that attacking the credibility of a non-party witness by 
cross-examination to bring out facts of his possible or 
admitted culpability as an accomplice is improper ““. 


because the probative value on the issue of [the wit- 
ness’] credibility [is] so negligible as to be far out- 
weighed by its possible impermissible impact on the 
jury.” (Grunewald v. United States, 353 U.S. 391, 
Stemi. ed. 2d 931, 952 (1957)). 


In Babb v. United States, supra, a co-defendant who 
was a witness for the Government 
“|. . was permitted to testify over objection that 
he had plead guilty to all counts of the indictment. 
This was error... . Appellant not only objected to 
[co-defendant’s| testimony as to his plea of guilty 
but requested the court to instruct the jury that 
they should not consider that fact for any purpose 
as bearing upon his guilt. We think this charge 
should have been given. A defendant is entitled 
to have the question of his guilt determined on the 
evidence against him, not on whether a Government 
witness or co-defendant has pleaded guilty to the 
same charge. Reversed.” (218 F. 2d at 541-542). 


In Pletcher v. Umied Siates, 332 F. 20724 (D.C. 
Cir. 1964), an alleged accomplice, who was not a co- 
defendant in a robbery prosecution, was called as a wit- 
ness. The alleged accomplice refused to answer ques- 
tions possibly incriminating himself and the defendant 
in the robbery. It was held prejudicial error for the 
prosecution even to call the witness because no non- 
privileged testimony of the witness established any part 
of the Government’s case, the testimony of the witness 
was the sole possible corroboration of the robbery 
victim’s testimony against defendant, the Government 
knew the witness would take the Fifth amendment, and 
the jury would conclude that both witness and defend- 
ant were guilty. 

In Leroy v. Govt. of the Canal Zone, 81 F. 2d 914 
(5th Cir. 1936) the information charged three per- 
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sons with stealing currency. Two were tried first and 
convicted. In the later trial of the third person, it was 
held error to admit the record of conviction of the first 
two in the prior trial. 


In the present case the prosecutor made sure the jury 
knew that the witness Clejan was a co-defendant named 
in the same indictment as the defendants and also 
made sure by his question that the jury knew that Cle- 
jan had been convicted. There was no excuse for the 
prosecutor doing this as impeachment of Clejan. The 
prosecutor had called Clejan as his own witness. Ordi- 
narily, when the prosecution calls a convicted felon as 
a witness it is incumbent upon the prosecution to dis- 
close the felony conviction by questions. The theory 
is that the prosecution vouches for its witnesses and 
therefore should disclose any facts which bear mate- 
rially upon the credibility of such witnesses. This is to 
prevent unfair prejudice to the defendant. However, 
where the witness is a co-defendant, the inference of 
collective guilt is so overwhelming that prejudice to the 
defendant outweighs the probative value of such evi- 
dence on the issue of the witness’ credibility and pre- 
cludes the prosecution from revealing the co-defendant’s 
conviction. (Grunewald v. United States, supra). Ac- 
cordingly, in this case the prosecution, on direct ex- 
amination, properly refrained from divulging to the 
jury that Clejan was a co-defendant who had been in- 
dicted together with the remaining defendants and did 
not disclose that Clejan had been convicted of a felony. 
To have done so would have been highly improper. 
These matters were not brought out by defense counsel 
on cross-examination for the obvious reason that to 
have done so would have prejudiced defendants. Never- 
theless, on re-direct examination the prosecutor chose 
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a devious method for disclosing Clejan’s conviction to 
the jury. Claiming the right to remove alleged sur- 
prise and damage the prosecutor sought the right to 
show contradictions and prior inconsistent statements 
on re-direct of Clejan. But the prosecutor did not in- 
dicate or disclose in any way that he intended to im- 
peach Clejan by revealing his felony conviction in this 
case. As has already been pointed out, the prosecutor, 
an experienced trial lawyer, knew full well (1) that 
defendants would object to any proposal to impeach by 
showing the felony conviction, and (2) that the judge 
would undoubtedly sustain such an objection. This is 
so for the reasons stated above and also because the ob- 
jectionable matter regarding Clejan’s felony conviction 
could not properly be used to remove any of the sur- 
prise and damage claimed to have been caused by his 
testimony. The proper rule is stated in Culwell v. 
Umited Siates, 194 F. 2d 808 (Sth Cir. 1952): 
“Tt is the established rule that impeachment of 
one’s own witness may be resorted to where his 
testimony has surprised the party offering him. 
However, the wmnpeaching matter is to be limited 
to the point of surprise and even where there is 
a real surprise it is not proper to permit the im- 
peachment testimony to go beyond the only pur- 
pose for which it is admissible, i.e., the removal 
of the damage the surprise has caused. rd 
(Culwell v. United States, 194 F. 2d at 811. Em- 
phasis added). 


The manner in which the prosecutor inserted Cle- 
jan’s conviction into the trial shows that it was a 
deliberate, intentional “foul blow” struck by the prose- 
cution with intent to prejudice the defendants. It de- 
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prived defendants of the right to have their guilt 
or innocence determined by the evidence presented 
against them not by what had happened with regard 
to a criminal prosecution against someone else. Here, 
the judge did sustain an objection to the improper im- 
peachment but it was then too late; the damage had 
been done. 


C. After Calling Defendants’ Advertising Man as a 
Government Witness, the Prosecutor Insinuated, 
Contrary to Fact, That the Witness Had Been 
Guilty of Mail Fraud in Advertising for Other 
Land Developments. 


John Roche was called as a witness for the prosecu- 
tion. His occupation was advertising and for many 
years he had specialized in the advertising of real es- 
tate developments [R. T. 1145-1146]. Roche was called 
by the Government to testify regarding his preparation 
of advertising material used by the defendants in the 
Gamble Ranch land promotion [R. T. 1145 to R. T. 
1360]. At no time during his direct or cross-examina- 
tion was anything brought out tending to discredit Mr. 
Roche’s personal reputation for honesty and credibil- 
ity. Near the very close of the defendants’ case Roche 
was called as a witness for the defendants to authenti- 
cate the original of defendants’ Exhibit E-1 [R. T. 
14236-14239]. It was necessary to call Mr. Roche only 
because of the court’s questioning whether the de- 
fendants had established a sufficient foundation for 
Exhibit E-1 [See R. T. 14244]. On cross-examina- 
tion, the following took place: 

“Mr. Nissen: 

Q. Sir, [addressing Roche] some of your ad- 
vertising has previously been involved in mail 
fraud cases, has it not? 
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Mr. Hunt: If the court please, I am going to 
certainly cite that as misconduct. That certainly is 
not within the scope of cross-examination here at 
all. 

The Court: No. ‘The objection is well taken 
and the jury is instructed to disregard the ques- 
tion. As I have told you before several times, 
any questions of counsel are not evidence.” [R. T. 
14242]. 


Thereafter defendants asked for a conference out of 
the hearing of the jury and moved for a mistrial on 
grounds of the prosecutor’s intentional and prejudicial 
misconduct [R. T. 14243-14244]. The Judge ruled 
again that the question was improper but denied a 
mistrial [R. T. 14242-14244]. The defendants 
pointed out that when they cross-examined Roche at 
the time he testified for the prosecution they had used 
his testimony to show that they had gone 
reputable advertising representative, Mr. Roche.” [R. T. 
14244-14245]. Defendants also pointed out that 
neither they nor the prosecution had impeached Roche 
before when the prosecution called him as a witness; 
that the Government had refused to stipulate that a 
copy of Roche’s diary offered in evidence [as Deft. 
Ex. E-1] was authentic; that this compelled the de- 
fendants to call Roche to authenticate the copy; and 


ce 
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that without warning to defendants and without asking 
the court for a ruling in advance the prosecution 
asked the question about Roche’s advertising having 
been involved in mail fraud cases. [R. T. 14244-14245]. 


In answer to the defendants’ position the prosecutor 
stated that he was justified in impeaching Roche be- 
cause the defendants had asked him if Albert Allen 
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(attorney for co-defendant Arnold Clejan) had re- 
viewed Roche’s advertising. The prosecution was dis- 
puting that any of the advertising was reviewed or 
controlled by Clejan or his attorney Allen, so the prose- 
cutor took the position that he was entitled to attack 
Roche’s credibility when Roche testified to matters in- 
consistent with the prosecution’s case [R. T. 14245- 
14246]. The prosecutor revealed that he had a partic- 
ular case in mind when he asked the question of 
Roche: “Sir, some of your advertising has previously 
been involved in mail fraud cases, has it not?” [R. T. 
14242]. The prosecutor stated, at R. T. 14246-14247: 


ce 


.. . the case I was questioning about was in the 
U.S. District Court in the Southern District of 
California. .. . and his advertising was subject of 
misleading advertising [sic] . .. [the question of 
Roche was asked] to [attack] Mr. Roche’s credi- 
bility . . . that here the defendants are accused 
of misrepresenting advertising, and Mr. Roche 
who has had advertising which has been the sub- 
ject of prosecution for misrepresentation, and then 
to cast down on his credibility when he comes in 
and tries to corroborate the defendants’ story that 
Mr. Allen was passing on the ad.” 


The court stated that it was familiar with the case 
referred to by the prosecutor but that: “I don’t think 
it was a proper question [to ask Roche] under the 
circumstances.” 

The case referred to by the prosecutor is undoubted- 
ly Hasiis v7. United States, 201 F. 2d 792 (Othm@ne 
1958), another prosecution for alleged mail fraud in 
connection with the promotion of a real estate develop- 
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ment. Rocke had been hired by the defendants in Harris 
to prepare advertising for their real estate development. 
However the Harris opinion reveals that Roche was not 
indicted and was not a defendant. See 261 F. 2d at 
796. 

The impeachment of Roche was by means of incont- 
petent evidence (acts of purported misconduct not re- 
sulting in a felony conviction), by cross-examination 
beyond the scope of direct examination, and was fur- 
ther improper because it insinuated more than the prose- 
cutor could honestly have proved even if such proof 
was competent; 7.e., it insinuated that the witness 
Roche was somehow culpable in previous mail fraud 
cases, when in fact he had been “involved” in only one 
case and even then, not as a defendant. That the 
impeachment was known by the prosecutor to be im- 
proper and incompetent is shown by the fact that the 
prosecution did not offer the impeaching evidence at 
the time he himself offered the witness in the prosecu- 
tion’s case but waited until he could compel the de- 
fense to call him as a witness and then attempted to 
impeach him and claimed that the impeachment was 
“a matter of right.” This is intentional and delib- 
erate misconduct on the part of the prosecutor. 


The jury, knowing that Roche had done advertising 
for the defendants, could have believed from the testi- 
mony of Roche and other witnesses, that Roche was, 
and that defendants believed he was, a reputable ad- 
vertising man. This was an important element in ap- 
pellant’s defense of good faith, z.e., that appellant in 
good faith tried to avoid any sharp or shady advertis- 
ing practices by relying on a reputable advertising man. 
The prosecution effectively destroyed this impression 
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by use of the improper and prejudicial question: 
“Sir, [Mr. Roche] some of your advertising has pre- 
viously been involved in mail fraud cases, has it not?” 
The question left the jury free to speculate as to how 
the Roche advertising had been “involved” in mail 
fraud cases. They could believe that the advertising 
itself was false, and that Roche had been a defendant 
or even been convicted. Since the United States At- 
torney ought to know when someone has serious in- 
volvement in a mail fraud case the jury would be un- 
reasonable if it did ot accept the prosecutor’s innuendo 
as fact. But what the prosecutor referred to in this 
question was a case where he knew Rocke had not been 
found guilty of mail fraud, had not been indicted, and 
had not even been a defendant. However, the jury 
could not be informed of the true facts without prej- 
udicing defendants by emphasizing the objectionable 
material even more. The damage was done once the 
prosecutor asked his insinuating question. 


The kind of prosecutor’s tactic here objected to has 
been held to be misconduct in several cases. In effect 
the prosecutor, by the form of his question, stated and 
argued to the jury facts which were not only not in 
evidence but which could not have been placed in evi- 
dence. This is always error and misconduct on the 
part of the prosecutor. See Smith v. United States, 
312 F. 2d 867 (D.C. Cir. 1962) (prosecutor’s insinua- 
tion, contrary to fact, in argument that medical records 
properly excluded from evidence on defense counsel’s 
objection, had been objected to because they were dam- 
aging to defendant). It is always error, and often 
prejudicial error, to insinuate that a defendant is linked 
with other alleged wrongdoing not a part of the charges 
against the defendant in the particular prosecution. See 
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Watson v. United States, 234 F. 2d 42, 45 (D.C. Cir. 
1956) (on cross-examination of defendant in rape- 
murder case, prosecutor insinuated defendant was 
linked with another unsolved rape); Wagner v. United 
Byares, 203 F. 2d 877 (Sth Cir. 1959) Gn fraud case 
prejudicial error for prosecutor to insinuate in argu- 
ment that defendant was guilty of other and more profit- 
able frauds besides the one being prosecuted). 


That the prosecutor’s tactic here was prejudicial mis- 
conduct is shown by Turner v. United States, 35 F. 
2d 25 (8th Cir. 1929), where defendant was charged 
with mailing allegedly obscene matter, a newspaper 
article. In Turner, the defense counsel asked a witness 
to compare the allegedly obscene article with an identi- 
cal article published in another newspaper, the San 
Diego Herald. The following colloquy took place be- 
tween prosecutor Statler, the court, and defense coun- 
sel Frumberg: 

“Mr. Statler: If the Court please, to save time, 
we will admit that article was published in the 
San Diego Herald. 

The Court: All right, the same article, in other 
words. 

Mr. Statler: We are willing to make a further 
admission at this time—that is, that the editor and 
publisher of the San Diego Herald is under in- 
dictment for the publication of that same article in 
California. 

Mr. Frumberg: I object to that, and ask the 
Court to grant a mistrial in this case.” 


On appeal, Turner’s conviction was reversed because 
@i this act of the prosecutor. (35 F. 2d at 27.) 
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Turner is precisely in point here. In Turner, when 
the evidence disclosed that the allegedly obscene article 
had also been published in the San Diego 
newspaper, the prosecutor informed the jury that the 
San Diego editor was under indictment for publishing 
the article. In the present case, where the propriety 
of Roche’s advertising was in issue, the prosecutor de- 
liberately informed the jury that “... some of [Roche’s] 

. . advertising [had] previously been involved in mail 
fraud cases.”’ The Turner Court’s reversal of the con- 
viction is based on reasoning equally applicable here: 

“There is no doubt that the remark of the prosecut- 
ing attorney was highly prejudicial. It was so 
regarded by the court, and the jury was cautioned 
to disregard it. Notwithstanding the caution, the 
statement had the effect of getting before the 
jury inadmissible evidence of an irrelevant fact; 
namely the indictment of the editor of the San 
Diego paper. The statement of counsel was not 
inadvertent, was not made in the heat of argu- 
ment, but it was deliberate; and in our opinion it 
was intended by counsel in making the statement 
to influence the jury improperly. In all human 
probability it did influence the jury. . . . Because 
of the improper prejudicial remarks of counsel 
above considered, we have reached the conclusion 
that the judgment should be reversed.” (35 F. 2d 
BME vale 


Here, as in Turner, the inadmissible evidence of an 
irrelevant fact is the purported but unproved wrong- 
doing involving events not material in the trial. Like- 
wise, the question by the prosecutor here was not in- 
advertent, but was deliberate misconduct intended to 
prejudice the jury. As in Turner, the misconduct here 
requires reversal. 
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D. In Cross-Examining Appellant Reisman the 
Prosecutor Made Baseless Insinuations That 
Appellant Had Tampered With Evidence and 
Perjured Himself. 


During the cross-examination of appellant, the prose- 
cutor did everything he could to charge appellant with 
various kinds of dishonest conduct. The prosecutor 
had absolutely no basis for doing so. His attempts to 
discredit appellant without basis and on collateral, im- 
material matters conforms to a pattern established early 
in the case by the prosecution. A few examples follow. 


Accusing Appellant of 
Tampering With Evidence. 


At one point in his cross-examination of appellant, 
the prosecutor placed before appellant Exhibit 2-131, 
a Gamble Ranch file that had been in the Government’s 
custody since the grand jury hearing. In the file were 
documents marked A, B, and D. Apparently there 
was no document marked C in the file. The prosecutor 
thereupon sought to create the inference that appellant 
had stolen or removed the document. He said: 

Siliiiewile theleartcr sking tome to) aula 
you ever seen the -C page?” |R. T. 13,712-13]. 


Counsel for appellant then pointed out that the file 
was marked by the Government and appellant remarked 
that page C had apparently been omitted in the marking 
process [R. T. 13,713]. But the prosecutor was not 
satisfied. So that there would be no doubt that he 
was accusing appellant of tampering with the file, the 
prosecutor said: 

“Q. Will you tell us, sir, under oath you have not 
seen a page of the copy marked -C in your life?” 


iR. 16 Ale), 
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Appellant’s answer to this unfounded accusation was 
that he had no idea whether there was ever a paper 
marked C in the file [R. T. 13,714]. The prosecutor 
had no idea either. After counsel for appellant cited 
the prosecutor for misconduct [R. T. 13,720], the 
prosecutor sought to explain his motives outside the 
presence of the jury. His explanation falls hopelessly 
short of establishing a basis for the charge against ap- 
pellant. He told the court, “with some reluctance,” that 
on one occasion a document labeled A was missing 
from a file marked Exhibit 2-853, and on another oc- 
casion the document was allegedly “back in the file.” 
[R. T. 13,792-93]. What this alleged incident involv- 
ing one file had to do with charging appellant with re- 
moving a paper from another file is anyone’s guess. 
But any question of a connection between the two in- 
cidents was resolved when the prosecutor admitted he 
did not even know who removed the paper from Ex- 
hibit 2-853. 

“T am not going to say who did it. J don’t know. 
D(a 13,793. ( Emphasis addedge 


In other words, the prosecutor had no evidence that 
anyone had tampered with either file and certainly no 
evidence that any specific person had tampered with 
files. But he accused appellant of doing so. This un- 
conscionable conduct itself compels reversal. 


Accusing Appellant 
of Perjury. 

Reisman testified that Mr. Bircher of the California 
Real Estate Commissioner’s office had discussed 
with Mr. Reisman the advertising of the Gamble Ranch 
Company and had told Mr. Reisman he (Bircher) was 
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satisfied with the advertising after conducing his re- 
view. The prosecutor asked Reisman: 
"You know, of course, that Mr. Bircher is dead 
and can’t contradict you, don’t you?” 


Upon objection by defense counsel the jury was in- 
structed to disregard the remark [R. T. 13396]. The 
question was asked for only one purpose: to create the 
impression that appellant testified falsely to what Bir- 
cher had said because he knew Bircher couldn’t con- 
tradict the testimony. This amounts to an accusation 
that appellant perjured himself. As with other accusa- 
tions made by the prosecutor, there was absolutely no 
evidence to support this one. 


Intentionally Bringing 
Incompetent Evidence 
Before the Jury. 


On several occasions questions of the prosecutor to 
Mr. Reisman were actually hearsay testimony by the 
prosecutor himself and argument in rebuttal to Mr. 
Reisman’s testimony. For example, the prosecutor 
showed defendant Reisman a Los Angeles Herald Ex- 
press newspaper article and photograph depicting the 
Gamble Ranch property favorably, and asked appellant 
if he had protested the photograph and article as being 
a misrepresentation of facts. Reisman answered that 
he did not previously know of the existence of the ar- 
ticle and did not know where the newspaper had ob- 
tained the photograph. The prosecutor then stated: 

_the picture. . comes tron Mir. Roches phote- 
graphs ... it is a picture of Mr. Roche’s black 
and white pictures that appear in the sales kit... .” 


[R. T. 13598-13599]. 
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The same sort of exchange between prosecutor and 
witness occurred immediately thereafter with respect to 
another newspaper article [R. T. 13599]. This proce- 
dure was objected to by defense counsel as constituting 
gratuitous hearsay testimony by the prosecutor regard- 
ing matters not in the record, or if the matters were 
in the record then constituting argument of the case to 
the jury in the guise of testimony [R. T. 13598, 13600, 
13602-13603]. Without sustaining the objection the 
court said, “The jury will determine it.” [R. T. 13,- 
599]. Such incompetent matter should not have been 
presented to the jury at all. Appellant was convicted 
on the basis of hearsay newspaper articles for which 
he was in no way responsible and of which he had no 
knowledge. 


The kind of cross-examination to which appellant 
Reisman was subjected by the prosecutor is strongly 
disapproved by the courts. It is error to attack a wit- 
ness’ credibility by cross-examination as to specific in- 
stances of purported discreditable conduct which did 
not result in a felony conviction. (Abdul v. United 
States, 254 F. 2d 292 (9th Cir. 1958) (in prosecution 
for alleged failure to fix tax return prosecutor’s mis- 
conduct consisted in cross-examining defendant regard- 
ing alleged misleading advertising and sharp business 
practices). Accord: Thurman v. United States, 316 
F. 2d 205 (9th Cir. 1963); Ross uv. Weaied States? 
F. 2d 160 (6th Cir. 1950).) In Block v. United States, 
221 F. 2d 786, 790 (9th Cir. 1955) (conviction re- 
versed on other grounds) the court expressly disap- 
proved such tactics stating: 

“The practice of attempting to convict a defend- 
ant not of the crime of which he is charged, but 
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rather of being an all-round no good dissolute per- 
son, is foreign to our system and is disapproved 
by this Court.” 


The examples of misconduct by the prosecutor pre- 
sented here are only a few of the many that took place 
during the trial. Such unfair tactics should not be 
sanctioned. They were grossly prejudicial to appellant 
and should result in reversal. 


EK. The Prosecutor Insinuated Without Basis in 
the Record That Appellant, His Counsel or 
Counsel’s Investigator Tampered With Evi- 
dence. 


As part of the prosecution’s case-in-chief the prose- 
cutor called numerous purchasers to testify to alleged 
misrepresentations as to the quality and value of the 
Gamble Ranch property. To rebut this, the defendants 
called several purchasers who testified (1) that the 
land they purchased and inspected was as it had been 
represented, and (2) that they were not misled as to 
the character of the property by representations which 
the prosecution had attempted to prove were actually 
msrepresentations. These purchasers were persons who 
had continued to make their payments on the land 
and were not dissatisfied with their purchase. In pre- 
paring this part of the case defendants obtained from 
the court a subpoena for Gamble Ranch files in pos- 
session of Holly Corporation, a subsidiary of the Mt. 
Vernon Company, successor in interest to the Gamble 
Ranch Development Company. The subpoena was 
placed in the hands of a process server, Roger Fein- 
bloom, who served the subpoena on the Holly Corpo- 
ration. Instead of appearing in court with the records 
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itself, the Holly Corporation’s representative handed 
them to the process server on the process server’s rep- 
resentation that he would take the files to court im- 
mediately himself. The process server testified that he 
did take the files to court immediately and delivered 
them to counsel for appellant Reisman [R. T. 9600- 
9603. 9656-9662]. 


During testimony of one of the first purchaser wit- 
nesses for the defense, Mr. Sekiguchi, the prosecutor, 
on voir dire examination implied that there had been 
tampering with the files [R. T. 9397, lines 15-18; R. 
T. 9399, lines 18-21; and R. T. 9399, line 24, to 9400, 
line |.) The impression lett in court was that) jememde 
[the prosecutor] doesn’t believe [defendants] are sub- 
mitting authentic evidence.” [R. T. 9400, lines 15- 
19]. The prosecutor did not deny that it was his in- 
tention to leave such an impression. 


The defense fully authenticated the documents as be- 
ing genuine files of the Gamble Ranch Corporation. 
Mr. James Floyd Ragen of the Holly Corporation, was 
called as a witness and testified that the Holly Corpora- 
tion had received these files from the Gamble Ranch 
Company; testified to the continued possession and cus- 
tody of the files by the Mt. Vernon (Holly) Companies 
during their operation of the Gamble Ranch after taking 
it over from the Gamble Ranch Development Company 
[R. T. 9603-9624]; that Holly had released some of 
the Gamble Ranch files to the United States Postal In- 
spectors pursuant to order of the grand jury, had re- 
leased some of the files to Mr. Landsman, a witness 
for defendant Benaron, and had released some of the 
files to the process server, employed by counsel for 
defendant Reisman [R. T. 9600-9603]. 
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During cross-examination of Mr. Ragen the prosecu- 
tor asserted that the United States Grand Jury had 
ordered the Holly Company to retain custody of the 
Gamble Ranch purchaser files and not to release them 
without first consulting the United States Postal In- 
spectors or the United States Attorney [R. T. 
9634.]. The plain implication of this assertion was 
that appellant’s counsel obtained the files from the Hol- 
ly Company in violation of the law by disobedience of 
some grand jury order. First, other than the prosecu- 
tor’s bare assertion, there was no evidence that the 
Grand Jury ever made any such order. Secondly, this 
implication of wrongdoing, sure as it was to prejudice 
the jury, was just as surely known by the prosecutor 
to be unwarranted, erroneous and improper even if the 
grand jury had made such an order. Such an order 
by the grand jury would be void and of no force and 
effect. The Holly Company had an absolute legal right 
to consent to inspection of their documents by defense 
counsel because the law did not give the grand jury 
any right to impound documents brought to the grand 
jury proceedings and not marked as evidence. The 
Grand Jury itself has no power to issue or enforce a 
subpoena ducas tecum. These are issued only by the 
Mictrict Court in aid of a grand jury investigation; 
and the District Court may refuse process to the grand 
jury, or impose limits upon the scope and time limits 
@mesuci process. (See Rulewy7(c), Federal Rules of 
Criminal Procedure: United States v. Smyth, 107 F. 
Supp. 283, 293 (N.D. Cal. 1952); In re National 
Window Glass Workers, 287 Fed. 219, 225 (N.D. 
Ohio 1922); United States v. Medical Society of D.C., 
26 F. Supp. 55, 56-57 (D.D.C. 1938); It re Eastman 
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Kodak, 7 F.R.D. 760, 762 (W.D.N.Y. 1947); Hale v. 
Henkel, 201 U.S. 43, 76-77, 50 L. ed. 652, 666 
(1906).) 


Furthermore, 


ce 


. Documents, records or papers produced 
in obedience to a subpena duces tecum remain the 
property exclusively of the person who produces 
them and they must be returned to him as soon as 
proper use and examination of them for the pur- 
pose for which they were summoned has been 
completed. [Citations | 

“In fact, obedience to a-subpena duces tecum would 
be complete if the papers called for were pre- 
sented to the Grand Jury at its session and taken 
away again at the end of the particular session. 
See In re American Sugar Refining Company, 
Cle N.Y. 1910; 178 F_ 109. Jt is thus appareme 
that a party under subpena duces tecum is 
entitled to the return of all its papers as soon as 
the Grand Jury [is] dismissed without having re- 
turned an indictment ... Neither the Grand Jury 
nor the Department of Justice has the authority 
to impound papers which it is deemed in the public 
interest to preserve. Matter of Atlas Lathing 
Corp. v. Bennett, 176 Misc. 959, 29 N.Y.S. 2d 
458. That such power exists only in the court 
is clear.” (Application of Bendix Aviation Cor- 
poration, 58 F. Supp. 953, 954 (S.D.N.Y. (1945)). 


The prosecutor also must have known that 
“Documents produced pursuant to a grand jury 
subpena remain the property of the person pro- 
ducing them, see Application of Bendix Aviation 
Corp., D.C.S.D.N.Y. 1945, 58 F. Supp. 9a3eaMiae 
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ter of Randall, 1903, 84 App. Div. 245, 84 N.Y.S. 
294, and their inspection by persons other than the 
grand jury and the prosecuting attorneys is there- 
fore dependent upon the consent of the owner or 
upon a court order.” (United States v. Interstate 
Dress Canriens, Imc., 280 F. 2d 52, 54 (2nd Cir. 
1960) ). 


Accordingly it was improper, and misconduct, for 
the prosecutor to imply that the Holly Corporation was 
forbidden to disclose the Gamble Ranch files to ap- 
pellant’s counsel, since there were no valid or legal 
reasons precluding inspection by anyone, with the con- 
sent of Holly. 


Moreover, the prosecutor implied in his cross-examina- 
tion that he believed that there may have been tam- 
pering with the files because they had been released 
to the appellant’s process server and investigator for 
transportation to court instead of being brought di- 
rectly to court by an official of the Holly Corporation 
Ik; TF. 9637). Mr. Hunt, counsel for appellant 
Reisman, made a statement in open court explaining 
how the file came from the Holly Company to court 
[R. T. 9637-9638]. Immediately thereafter the prose- 
cutor insinuated there had been tampering with the 
files and that a letter from a certain purchaser had been 
removed from one of the files obtained by defendants 
from the Holly Company [R. T. 9638-9639]. 


The prosecutor followed this up by impeaching the 
witness Ragen through a showing that he had suf- 
fered a felony conviction in 1959 [R. T. 9646-9647]. 
The prosecutor had previously called the same witness, 
Mr. Ragen, in the Government’s case, and at that time 
had not impeached Mr. Ragen [See R. T. 2526-2537]. 


—118— 


Although it was the right of the Government, on 
cross-examination, to impeach a defense witness by 
showing a felony conviction, the situation is different 
where the Government has previously called the same 
witness and not brought up the matter of the felony 
conviction and subsequently raises the matter to add 
weight to the Government’s insinuation and implica- 
tion that somehow there was wrongdoing and tam- 
pering with the files, either by the witness-custodian 
or by the defense. 


All this was extremely prejudicial. It was miscon- 
duct because the Government offered no proof for any 
of the implications and insinuations regarding tamper- 
ing. The defendants completely authenticated the files 
by showing the chain of custody from the time the 
files left possession of the Gamble Ranch Development 
Company until the time they appeared in court. There 
was no showing at all by the prosecution that any 
document had been removed from the files or that 
there had been any tampering with the files [See R. T. 
9600-9603, 9656-9661]. There was no such showing 
because the files had not been tampered with. 


The tactics employed by the prosecuting attorney 
were clearly designed to implant in the mind of the 
jury the idea that defense counsel were guilty of bad 
faith and tampering with the evidence. It is prejudi- 
cial misconduct to attack the integrity of the opposing 
counsel without warrant since the implication that de- 
fense counsel is lacking integrity necessarily reflects 
unfavorably on defendant’s case and prejudices the 
defense in the eyes and mind of the jury. See New 
York Central Railroad Co. v. Johnson, 279 U.S. 310, 
73 L. ed. 706, 49 S. Ct. 300 (1929) (judgment for 
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plaintiff in personal injury case reversed because of 
misconduct of plaintiff's counsel in arousing passion 
and prejudice of jury against defendant by insinuating 
defense counsel was unscrupulous in its defense and 
lacking in integrity). 


F. The Prosecutor Used Inadmissible and Incom- 
petent Charges and Statements in Complaint 
Letters in an Attempt to Incite the Passion and 
Prejudice of the Jury Against Appellant and to 
Arouse Sympathy for Purported “Victims” of 
Appellant’s Alleged Wrongdoing. 


In an effort to prove that the appellant had knowl- 
edge of alleged misrepresentations to purchasers, the 
prosecutor offered in evidence hundreds of complaint 
letters sent to the company. The letters were im- 
properly received and the jury was improperly in- 
structed concerning the complaints under the decision 
ei this Court in Plilhps v. Umted States, 356 F. 2d 
297 (9th Cir. 1965).* However, even ifgthe court 
had complied with the principles of the Phillips case, 
large portions of the complaint letters should not have 
been admitted in evidence or should have been excised. 
Anything in these letters that did not tend to apprise 
the defendants of alleged misrepresentation was_ ir- 
relevant and prejudicial and should not have been 
placed before the jury. But such irrelevant matter 
was paraded before the jury—and in an artful manner. 
The prosecutor carefully selected complaint letters to 
Ve@aiice the efiect he desired [R. 7. 6333, Ro T. 6338, 
R. T. 6370-6371]. The effect desired was not only 
to show the complaints but also to present to the jury 


*This point is discussed in full in Argument I, supra. 
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irrelevant matter tending to arouse the jury’s sympathy 
for the purchasers as “victims” who had, for example, 
“... bought this ranch so we could live there when we 
retired in two years.” [R. T. 6357]. Thus the error 
in admitting such statements was aggravated by the 
prosecutor’s use of them. 


The prosecutor was warned by the court not to in- 
troduce such matters into the record [R. T. 6362-6363, 
R. T. 6367-6368], but he deliberately disregarded the 
court’s instruction [R. T. 6363]. For example, he 
read from one letter the disgruntled purchaser’s accusa- 
tion that the defendants were “... all... a bunch of 
schemers and unfaithful to words and promises” and 
guilty of defrauding “‘. . . two old persons, like myself 
and my wife, who last year lost our only son...” 
The court twice interrupted the prosecutor during the 
reading of that particular letter and warned the prose- 
cutor, “These portions are not material, Mr. Nissen.” 
and “I will have to interrupt you, Mr. Nissen.” [R. T. 
6362-6363 |. 


That defense counsel deliberately refrained from ag- 
gravating this prejudicial matter by not objecting is 
shown by a conference at the bench shortly afterwards. 
Counsel for defendant Benaron, Mr. Rothman stated, 


ce 


I want the court to know that I don’t 
view as an advocate in this case Mr. Nissen’s re- 
marks on that last file... as inadvertent, when he 
read that the son died and that the defendants are 
a bunch of schemers. If your Honor please, this 
has happened time and time again. I think if I 
were to sit here and count the times I might have 
five or six instances of this kind of thing, which 
the cases have expressly held to be improper.” 


[R. T. 6366-6368]. 
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Defense counsel further stated they believed there was 
nothing the court could do to erase this prejudicial mat- 
ter from the minds of the jury, and did not accept the 
court’s offer to admonish the jury to disregard the ir- 
relevant matter. The prosecutor protested his inno- 
cence by implying that he stumbled upon this preju- 
dicial matter inadvertently [R. T. 6366-6368]. 


The record indicates that the prosecutor had care- 
fully chosen the material he wanted to read before he 
read it. There was a great deal of colloquy and pro- 
tests by counsel over his reading such letters into the 
mecord at all [R. T. 6333-6338]. In defending his con- 
terition that he had a right to read the letters to the 
jury the prosecutor stated he had made a careful selec- 
tion and knew exactly what he wanted to read and that 
it was pertinent. He said, for instance, “I would like 
to read from selected files of complaint letters from 
mercnasers. {R. T. 6333]. “And 1 made up a list of 
mie ones | wanted to read irom.” [R. T. 6338]. It is 
further evident that the prosecutor had very carefully 
culled from a mass of documents the letters he found 
most favorable to the prosecution and prejudicial to 
appellant [R. T. 6370-6371]. 


It is misconduct for a prosecuting attorney to arouse 
the jury’s sympathy in a mail fraud prosecution by de- 
picting the defendant as a bloated predator taking ad- 
vantage of innocent and defenseless people. In Beck 
v. United States, 33 F. 2d 107, 113 (8th Cir. 1929) 
a mail fraud conviction was reversed because of mis- 
conduct of the prosecuting attorney in presenting evi- 
dence that the defendant company had draperies and 
leather chairs in its offices, that some of its personnel 
went to the horseraces at company expense, and in argu- 
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ing to the jury that defendant had “sat back in his 
leather chair” and “robbed” a woman; and that de- 
fendant has used company money to buy a car for his 
personal use, etc. Such conduct was also disapproved 
in New York Central Railroad Co. v. Johnson, 279 
U.S. 310, 73 L. ed. 706, 49 S. Ct. 300 (1929), a per- 
sonal injury case where the jury verdict for plaintiff 
was reversed because, among other things, plaintiff’s 
counsel prejudiced the jury by argument that depicted 
plaintiff as a decent girl who had suffered mental 
anguish because of her injuries and that further im- 


ce 


pugned the good faith of defense counsel as 


3) 


coming into this town...” and raising a defense that 
villified plaintiff by pointing out evidence that reason- 
ably raised the possibility her symptoms were due to 


venereal disease. 


In United States v. Grayson, 166 F. 2d 863 (2nd 
Cir. 1948) a mail fraud conviction, reversed on other 
grounds, the court expressed its disapproval of the pros- 
ecutor’s conduct in asking one of defendant’s custom- 
ers whether he had a son in the [military] service, in 
asking another customer whether what she paid was all 
she had in the world, and in asking a third customer 
whether she was married, and in eliciting the answer 


that she had a husband in the service. 


Under the circumstances of the present case the 
prosecutor’s conduct in eliciting the prejudicial matter 
must be deemed intentional and the error must be 


deemed serious misconduct. 
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As was stated in Beck v. United States, 33 F. 2d 
mee (Sth Cir, 1929) quoting from the United States 
Supreme Court opinion in New York Central Railroad 
Co. v. Johnson, supra: 


“The public interest requires that the court of its 
own motion, as is its power and duty, protect suit- 
ors in their right to a verdict, uninfluenced by the 
appeals of counsel to passion or prejudice . 
where such paramount considerations are involved, 
the failure of counsel to particularize an exception 
will not preclude this court from correcting the 
eo (55 f.2dat J14), 


The selective reading by the prosecutor of incom- 
petent, irrelevant material from the complaint letters 
was designed to assure that the jury would decide the 
case on the basis of passion and prejudice. The at- 
tempt undoubtedly had the desired effect. This was 
misconduct and prejudicial. The judgment of con- 
viction should be reversed. 


G. The Prosecutor Attempted to Use Incompetent 
Matter to Arouse in the Jury a Belief That All 
Out-of-State Land Subdivisions Are Fraudulent 
to Prejudice the Jury Against Appellant. 


Mr. Trescartes was called by the Government as an 
expert on land value and the Government offered his 
testimony to prove that the land was worth far less 
than it was being sold for by defendants [R. T. 6706- 
6735|. Cross-examination of Mr. Trescartes by defend- 
ants established that there had been sales of other sub- 
division lands in the immediate vicinity of the Gamble 
Ranch at prices in excess of the price at which the 
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Gamble Ranch land was offered [R. T. 6737-6757]. 
In redirect examination the following took place with 
reference to sales of other subdivision land for prices 
comparable to the Gamble Ranch offering price: 
“Mr. Nissen: 
Q. “In your opinion [Mr. Trescartes] would 
a well-informed buyer that knew all the facts about 
the property pay $200, $300 an acre for the Gamble 
Ranch?” [R. T. 6761-6762]. (Emphasis supplied). 


An objection to this question was sustained on the 
ground it was argumentative. Again the prosecutor 
asked: j 
“Would a buyer, in your opinion, who offered to 
pay $300 an acre for Gamble Ranch be well in- 
formed?” [R. T. 6762]. 


Another objection was sustained to this question. 
The prosecutor then continued: 
“Mr. Nissen: 
©. With regard to these other subdivisions in 
the State of Nevada, so-called, Sir, are you aware 
how the land is being sold to people? 
Mr. Trescartes: 
A. Well, to a certain extent it is being sold 
through advertisements. 


Mr. Nissen: 

Q. And to your knowledge, Sir, have any of 
those subdivisions resulted in mail fraud prosecu- 
tions ? 

Mr. Trescartes: 

A. I don’t know.” [R. T. 6762-6763]. 
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Here the prosecutor was clearly implying and insinuat- 
ing by the form of his questions that any subdivi- 
sion land sales at prices comparable to Gamble Ranch 
and sold through advertising must necessarily involve 
mail fraud and therefore, by implication, that Gamble 
Ranch lands involved mail fraud. 


This was misconduct. To ask the question without 
knowing that there was a basis for an affirmative an- 
swer by the witness would be a deliberate and unwar- 
ranted implication that there was mail fraud involved 
in such other sales. But even if the prosecutor thought 
the witness would answer affirmatively, such a ques- 
tion would be deliberate injection of prejudicial and 
inadmissible matter. Proof of mail fraud charges with- 
out conviction is not admissible evidence that the per- 
sons charged have been guilty of misrepresentation 
and fraud. Such proof certainly cannot be used to raise 
even an inference that appellant was guilty. However, 
before the prosecutor could ever ask such a question 
in good faith he should have a sound basis for be- 
lieving: that there were mail fraud prosecutions; that 
such prosecutions had resulted in convictions; and that 
the witness was aware of these facts and took them 
into consideration in determining value. Here the wit- 
ness actually denied knowledge of any other mail fraud 
prosecutions. This was obviously an attempt by the 
prosecutor to inject, improperly, an intimation that 
people subdividing land and advertising through mag- 
azines and newspapers were being prosecuted for mail 
fraud and therefore anyone who engaged in subdivi- 
sion and sale by advertising must necessarily be guilty 
of fraud. It is hard to over-estimate the effect that 
such a question by the United States Attorney may 
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have on a jury. The United States Attorney is a rep- 
resentative of the United States Government. He has 
the responsibility of prosecuting mail fraud cases. The 
jury would not regard his question as being asked in 
vain. Relying on the integrity and dignity of the United 
States Attorney’s office the jury must be impelled to 
conclude that there have been other mail fraud prose- 
cutions for land subdivisions similar to those engaged 
in by the defendants in this case. Of course, the ef- 
fect on the jury is to inculate in them a generalized 
belief that desert land subdivisions are suspect as a 
matter of course. 


Later in the trial the prosecutor found another op- 
portunity to reinforce this belief. In cross-examination 
of defendant Reisman the prosecutor offered into evi- 
dence a letter and attached newspaper clipping from 
Mr. Rockel, an officer of the company, to Mr. Reis- 
man. The subject matter of the letter was a newspaper 
article regarding alleged fraudulent out-of-state land 
subdivisions. Over repeated objections the letter and 
newspaper clipping were permitted in evidence [R. T. 
13800-13809; Exs. 1-1025; 3-4082]. The prosecutor of- 
fered it to show that the article was brought to Mr. 
Reisman’s attention although it is entirely unclear how 
this is material. The following quotation from the 
transcript demonstrates the prejudicial nature of the 
proceedings with respect to the offer and reception in 
evidence of the letter and newspaper article: 

“Mr. Nissen: I think, your Honor, that the 
Government’s offer should reflect that we were of- 
fering the letter as a letter sent from Mr. Rockel to 
Mr. Reisman. The newspaper copy attached is of- 
fered to show here is [sic] an article involving 
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out-of-state land development brought to Mr. Reis- 
man’s attention. We do not say, of course, that 
the newspaper article is offered to prove anything, 
of course, but it is information brought to Mr. 
Reisman’s attention (Emphasis added). 

The Court: It is ordered in evidence, on that 
basis. Ladies and gentlemen, the newspaper article 
is not offered or received for the proof of the 
facts therein, but it is offered to show that this 
newspaper article came to the attention of Mr. 
Reisman. You may proceed. 

Mr. Nissen: 

©. Mr. Reisman, the letter of November 13th 
and the attached news article, and in particular 
I noticed the newspaper clipping or article says, 
‘Rancho dreams may prove to be mirage . . . out- 
of-state land development schemes to be discussed 
in committee meeting.’ 

“Now, there comes a quote at the front of the 
article which says: ‘Retire on your oWn rancho. 
Be the monarch of 20 acres in the lush green 
pastures oi Arizona. (Or Texas, or British Som- 
aliland). ‘These invitations are extended daily to 
Californians, many of them close to retirement 
age. Acreage is offered on no down payment with 
easy monthly terms. Everyone sympathizes with the 
city dweller who has spend [sic] his working life- 
time pounding the pavements and dreams of re- 
mre fora a little place imethe seounmy. sl) lae 
State Division of Real Estate sympathizes with 
him, too; but it would like to make sure that the 
reality comes somewhere close to the dream.’ ”’ 


—128— 


“Then it mentions a period of time when so 
many lots were sold and so many parcels, etc., 
and some figures. 

““The locations included Oregon, Nevada, Ari- 
zona and Utah, as well as Hawai, Alaska, Brazil, 
and other South American countries. 

““T and acquired by promoters at $5 to $10 an 
acre is being offered to investors here at prices 
from $100 an acre upward. 

The Court: Mr. Nissen, haven’t we gone into 
this before? 

Mr. Nissen: It is to show, Sir, that this was 
brought to Mr. Reisman’s attention. 

The Court: For what purpose, to what end? 
(Emphasis added). 

Mr. Nissen: I have almost got to the portion 
that I am going to stop reading from, Sir. 

The Court: Allright. 

Mr. Nissen: 

©. And the next two paragraphs in particular: 

“Much of this acreage never has been ade- 
quately surveyed, has no roads leading to it, has 
no water and is overgrown with sagebrush and 
desert vegetation. 

‘Geralde)JodMcBride® Executives Secretar yaan 
the Nevada Real Estate Commission, said in the 
October issue of the Nevada Real Estate News, 
about some real estate promoters :— 

And it quotes him as saying what they do. 

Upon reading this article, sir, did you in any way 
believe that it was describing or referring to Gam- 
ble Ranch, particularly the reference to Mr. Mc- 
Bride and what he has said? 
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Mr. Hunt: I think, your Honor please, it would 
be immaterial as to what he thought upon reading 
this. From what has been read this far, it is clear- 
ly a newspaper article about ‘out-of-state land de- 
velopment schemes to be discussed in committee 
meetings’ by a committee of the California State 
Legislature, and which occurred some time ago. 

It is a collateral matter. The committee has 
made its report, its recommendations a long time 
ago, and if we are going into that collateral mat- 
ter, we will go far afield. 

I move that it all be striken as immaterial. 

aie Cont Mine motions denied: | R. 1 13/805- 
13,809]. (Emphasis added). 


The quoted newspaper article contains serious charges : 
that out-of-state land developments in general are 
schemes to bilk hard-working “little people’ into 
investing in desert land for retirement purposes when 
the land is entirely unsuitable, is purchased by the pro- 
moters for a pittance and resold to the “‘little people” 
at outrageous prices by means of bald-faced misrepre- 
sentations and fraud. The article borrows dignity by 
quoting “high-placed” public officials and its weight 
was further emphasized when the United States Attor- 
ney offered it in evidence and read it into the record. 


The court, having revealed it had no conscious un- 
derstanding itself of any reason why the matter was 
anything other than inadmissible immaterial hearsay, 
nevertheless allowed the prosecutor to continue read- 
ing the matter into the record. 


But having tired of innuendo and implication, the 
prosecutor went further. 
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“Mr. Nissen: 

Q. In other words, Sir, [addressing appellant 
Reisman] with regard to this paragraph— 

‘Much of this acreage never has been adequately 
surveyed, has no roads leading to it, has no water 
and is overgrown with sagebrush and desert 
vegetation were you aware that was a fairly 
accurate description of the Gamble Ranch at that 
time? 

Mr. Reisman: 

A. Absolutely not. It was not an accurate 
description of the Gamble Ranch at that time. So 
far as I am concerned, this particular article did 
not apply to the Gamble Ranch at any time. 

Mr. Nissen: 

Q. In the statement that ‘these com men... 

are using people’s dreams of security and private 
ownership of land to fleece them of their savings 
and ruin their chances of providing for the fu- 
ture.’ 
I ask you, did you regard that the company you 
were involved with, Gamble Ranch, was using 
people’s dreams of retirement and security to get 
them to pay money for property that was like this, 
covered with sagebrush and so forth.” [R. T. 
13809-13810]. (Emphasis added). 


Thus, the prosecutor, aiter having told themconin 
that, “We do not say, of course, that the newspaper 
article is offered to prove anything, of course. ...” [R. 
T. 13,806], made it plain by his questions that he had 
offered the article for the truth of its contents. 
After reading from the article about “con men,” and 
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“fleecing” people of their savings, and “using peo- 
ple’s dreams of security” for profit, he asked if ap- 
pellant thought “Gamble Ranch was using people’s 
dreams of retirement and security to get them to pay 
money for property that was like this, covered with 
sagebrush and so forth.” [R. T. 13,809-10] (Emphasis 
added). Although the article in no way referred to 
Gamble Ranch, and after his protestation that the arti- 
cle was not offered “to prove anything,” the prosecutor 
asked appellant, “Were you aware that was a fairly ac- 
curate description of the Gamble Ranch at that time?” 
[R. T. 13,806, 13,809-10]. (Emphasis added). 


In Turmer v. United States, 35 F. 2d 25 (8th Cir. 
1929) (discussed in argument III, C, supra), the court 
reversed a conviction for mailing obscene matter be- 
cause of the prosecutor’s misconduct in stating that 
the publisher of a newspaper article not the subject 
of the prosecution was under indictment. The lan- 
guage of the court is particularly pertinent to the con- 
@imet of the prosecutor in this case: _ 

“The statement of counsel was not inadvertent, 
was not made in the heat of argument, but it was 
deliberate; and in our opinion it was intended by 
counsel in making the statement to influence the 
jury improperly. In all human probability it did 
influence the jury. . . . Because of the improper 
prejudicial remarks of counsel above considered, 
we have reached the conclusion that the judgment 
should be reversed.” (35 F. 2d at 27). 


When the federal courts find that the prosecution’s 
use of “evidence” of such nature is deliberate and prej- 
udicial misconduct reversal results; the courts do not 
allow the government to obtain convictions by inculcat- 
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ing in the jury a generalized belief that defendant must 
be guilty because the prosecutor uses hearsay consist- 
ing of newspaper articles and his own unsworn state- 
ments to imply that any one in a class of persons like 
the defendant must be guilty. For example, in Nations 
uv. United Sates, 32 F. 2d 598 (8th Cir. 1929) defendant 
was prosecuted for violation of the prohibition laws. 
Defendant’s case had received a great deal of publicity 
in the local press and the United States Attorney ar- 
gued to the jury that the Associated Press and the en- 
tire metropolitan press of St. Louis believed that the 
defendant was guilty. The Court held this was prej- 
udicial misconduct requiring reversal. 


In Dunn v. United States, 307 F. 2d 883 (5th Cir. 
1962) a prosecution for income tax evasion, defend- 
ant, mayor of a small city, was charged with receipt of 
unreported income in the form of “kick-backs” on 
city contracts. In the presence of the jury the prosecu- 
tor made statements which could only be interpreted as 
asserting that all politicians take “kick-backs’. The 
statements were cited as prejudicial misconduct and 
the Court of Appeals reversed. 


In the present case the Court allowed the prosecutor 
to admit hearsay statements in the form of his own 
questions and in the form of newspaper articles, all of 
which were well and deliberately calculated to implant 
in the mind of the jury the belief that out-of-state 
land developments in general were fraudulent and were 
being prosecuted right and left for mail fraud viola- 
tions. When the prosecutor is allowed to bring such 
matters before a jury he doesn’t need to take the ad- 
ditional step of stating himself that all out-of-state land 
subdivisions are suspect and therefore the defendants 
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are also suspect. The jury cannot avoid that con- 
clusion. Of course, the Court informed the jury that 
statements by the prosecutor in the form of questions 
were not evidence, and that the statements in the news- 
paper articles were not admitted for the truth of the 
matter but merely because they had come to the de- 
fendant’s attention. Appellant contends it is futile to be- 
lieve that the Court’s admonition could prevent a jury 
from believing exactly what the Court told them not 
to. As was stated in Holt v. United States, 94 F. 2d 
peeve (10th Cir. 1937), a mail fraud prosecution: 


“We doubt that it was possible for the jury to ef- 
face the statements from their minds and to con- 
sider the case solely on the competent evidence 
adduced. In fact, we find it difficult so to do. 
We are of the opinion that the instruction of the 
court to the jury to disregard the statement did not 
cure the error in its admission, and that the motion 
for a mistrial should have been granted.” 


To the same effect is Mora v. United States, 190 F. 
2d 749 (Sth Cir. 1951) which is also a case where the 
appellate court held that the trial court’s admonition 
that the jury should disregard incompetent material 
did not cure the error in allowing prejudicial matter 
to go before the jury. 


We have presented in detail two instances during 
the present trial where the prosecutor introduced in- 
competent, improper and prejudicial matter to the jury 
in order to implant a belief and arouse the impression 
that out-of-state land subdivision promotions in gen- 
eral were fraudulent in nature. Of course this is 
improper. Appellant is entitled to stand or fall on the 
evidence of his own guilt, not evidence of the guilt of 
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another (United States v. Toner, 173 F. 2d 140, 142 
(3rd Cir. 1949)). Appellant, having the right to stand 
upon the evidence against him, ought not to be subject 
to the insinuation that anyone subdividing land and ad- 
vertising it through magazines and newspapers is likely 
to be guilty of mail fraud. Such “evidence” is hearsay, 
incompetent, irrelevant and immaterial, and the de- 
liberate use of such evidence by the prosecutor is 
highly improper and prejudicial. 


The Prosecutor’s Misconduct 
Requires Reversal. 


The prosecutor must be fair and must avoid miscon- 
duct because the dignity and responsibility attaching to 
his office guarantees that his misconduct will prejudice 
the defendant’s case both because of the improper and 
prejudicial matters placed before the jury and because 
of the impact upon the jury when it is the prosecutor 
who furnishes them with such prejudicial information 
(Berger v. United States, 295 U.S. 78, 79 L. ed. 1314, 
oS S7i oes, Ct, 629 (1954); 


Prejudice to defendant is more likely to result from 
the prosecutor’s misconduct where the case is a close 
one (Handford v. United States, 249 F. 2d 295 (5th 
Cir. 1958)). However, persistent and pronounced mis- 
conduct of the prosecutor has a cumulative effect on the 
jury and may even require reversal where the case is 
not close. (United States v. Sprengel, 103 F. 2d 876 
(3rd Cir. 1939)). So much prejudicial matter may be 
placed before the jury as to deprive defendants of a 
“, . trial in accordance with substance and form of 
our criminal law . . .” and necessitate reversal despite 
overwhelming evidence of guilt (United States v. 
Sprengel, 103 F. 2d at 884-885). J.e., where the prose- 
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cutor’s misconduct is persistent, pronounced and _ pro- 
tracted, the prejudice to the defendant may be so 
great as to deprive him of due process of law by de- 
priving him of a fair trial (Viereck v. United States, 
tee .S. 236, 247, 87 L. ed. 737, 741 (1942); Ber- 
gery, United States, 295 U.S. 78, 88, 79 L. ed. 1314, 
feet) 55 5. Ct. 629 (1934)). 


Appellant submits that that 1s precisely what hap- 
pened here, that the case was a close one where a far 
lesser degree of misconduct would require reversal, 
and that the misconduct here was so egregious that it 
deprived appellant of due process of law in the conduct 
of this trial. 


In this case the principal defense was “the good 
faith’ of appellant and his lack of intent to defraud 
anyone and his lack of knowledge that any misrepre- 
sentation was being made. At the close of the prosecu- 
tion’s case all defendants moved the court for a judg- 
ment of acquittal. The court denied the motions, pre- 
ferring to submit the case to the jury. But the court 
noted that the question of good faith presented a very 
difficult and substantial question of fact for the jury 
[R. T. 9334-9335]. 


It is true that on occasion the trial court admonished 
the jury to disregard improper matters and that on 
occasion the trial court recognized that a cautionary 
instruction or admonition might actually worsen the 
misconduct rather than alleviate it and offered to give 
the cautionary instruction of admonition if defense 
counsel so desired. The nature of the misconduct in 
this case constituted “plain” error, so devastating in its 
effect as to be magnified in its influence on the jury 
by either objection on behalf of appellant or corrective 
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the ground that appellant withdrew from the venture on 
that date [C. T. 1035]. The court denied the motions 
for judgment of acquittal as to all counts except 2 and 
3 [C. T. 1130]. The motions should have been granted 
as to all specified counts. 


Appellant Reisman’s involvement in the Gamble 
Ranch promotion is shown by the statement of 
facts herein. Reisman’s initial involvement was as at- 
torney for Benaron and Byrnes in drafting agreements 
between them and Clejan and later between them and 
the corporation. Except for a meeting on September 
7 or 8, 1959, for this purpose, Reisman had nothing 
to do with the venture because he was out of the 
country traveling in Europe between about September 
9 and October 27, 1959 [R. T. 12,942-12,944]. The 
trial court therefore properly granted appellant’s motion 
for judgment of acquittal on Counts 1 and 2 which 
were based on mailings before October 13, 1959 [C. T. 
ISO}: 

After his return from Europe, appellant represented 
the Ranch from about November 6, 1959 in negotiat- 
ing with the California Real Estate Commission to ob- 
tain the withdrawal of a cease and desist order against 
the company’s sales of land in California and also to 
obtain a public report. Reisman represented the Gamble 
Ranch venture in that respect on various occasions un- 
til he withdrew from the activities of the company in 
the spring of 1962 [R. T. 12,953; 12,954-12,955; 12 
963-12,964; 12,974-12,975; 12,977-12,978; 12,999; 13,- 
O01; 13,025=3,052; Exs. 1-237, B, B-1, AH Agia 
CAM. 

On December 14, 1959 Reisman became president 
of the corporation [R72 1. 12,993). But lewiadsine 
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ownership or equity in the Gamble Ranch venture until 
he acquired two per cent of the stock in June, 1960. 
At the end of 1960 he bought more stock which raised 
his percentage of ownership to thirteen per cent of 
mie total [R. T. 13:054-13,057]. Reisman had no in- 
volvement with the company’s advertising or any rep- 
resentations to the public until about mid-1960 when 
Albert Allen, attorney for Clejan, gave up the work of 
supervising the advertising and turned it over to Reis- 
man. This occurred about mid-1960 [See testimony of 
John Roche, R. T. 1382-1385]. There is no evidence 
that appellant was an active member of the venture 
before the middle of 1960. Appellant’s motion for judg- 
ment of acquittal should therefore have been granted 
as to Counts 40, 58 through 62, and 67, all of which 
are based on mailings before May 24, 1960. 


The last public report from the Real Estate Com- 
mission was issued on April 23, 1962. Reisman re- 
signed as a director of the corporation on June 135, 
1962 [Pitfi. Exs. 1-4, 5 and 6, minutes of me@ting of 
corporation]. There is no evidence in the record to 
suggest that Reisman had any part in the activities 
of the corporation other than the passive interest of a 
shareholder after June 15, 1962. He resigned as an of- 
ficer of the company at the same time he resigned as 
a director. Appellant’s motion for judgment of acquit- 
tal should have been granted as to Counts 5, 12 
rove 19, 23. 26. 27. 38. 39, 41, 54, 35, 66, 71 
73, 74, 77, and 78 which were based on mailings after 
June 15, 1962 when appellant withdrew from the ven- 
ture. 

in Levene v. United States, 383 US. 265, 15 L. ed. 
2d 737, 86 S. Ct. 925 (1966), ten persons were found 
guilty on each count of a ten-count indictment for 
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violation of the Mail Fraud Act. The Supreme Court 
granted “. . . petitions for writs of certiorari limited 
to the issue whether petitioners were improperly con- 
victed of substantive offenses committed by members 
of the conspiracy before petitioners had joined in the 
conspiracy or after they had withdrawn from it.” Re- 
lying in part upon a concession of the Solicitor Gen- 
eral the Supreme Court held that “. 
cannot be held criminally liable for substantive offenses 
committed by members of the conspiracy before that 
individual had joined or after he had withdrawn from 
the conspiracy; ...” (383 U.S. at 266-267; 15 Jee 
2d at 738-739). 

This decision states the law that is binding upon the 
Federal courts. In Levine, defendants were charged 
with conspiring to violate both the Securities Act of 
1933 and the Mail Fraud Act. In the present case the 
effect of the indictment was to charge a complete viola- 
tion of the Mail Fraud Act by reason of a conspiracy 
or scheme allegedly engaged in by all the defendants. 
The principal charging indictment in Count 1 alleged 
that “beginning on or about June 9, 1959 and con- 
tinuing until the return of this indictment the [named 
defendants] . . . knowingly and wilfully intended and 
did devise a scheme and artifice to defraud purchasers 
and prospective purchasers of land known as ‘Gamble 
Merlelgie sc: 

The evidence in the record demonstrates that on 
June 9, 1959 the only defendant involved in this al- 
leged scheme was defendant Arnold Clejan; that the 
other defendants joined the Gamble Ranch venture and 
thereby became parties to the alleged scheme at vari- 
ous dates after June 9, 1959. The theory of the prose- 
cution was that all the defendants would be jointly 


. an individual 
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and vicariously liable for the acts of each other by rea- 
son of the scheme. In other words vicarious liability 
was imposed upon the theory of conspiracy law. Under 
the rule of the Levine case no defendant can be held 
liable for acts in furtherance of this conspiracy or 
scheme which acts took place “. . . before [such de- 
fendants] had joined the conspiracy [scheme] or after 
they had withdrawn from it.” The evidence is clear 
and undisputed that appellant Reisman had acted only 
as a lawyer for Benaron and Byrnes at the time of 
Counts 2 and 3, mailings of September 23 and Oc- 
tober 13, 1959. The trial court properly dismissed these 
counts [C. T. 1130]. Thereafter, from about November 
6, 1959 through about June, 1960 appellant Reisman 
acted as an attorney for the corporation, representing 
it before the California Real Estate Commission and 
on December 14, 1959 appellant Reisman became an 
officer and director of the corporation. However, he 
had no ownership or equity interest in the corporation 
until June, 1960 and not until mid-1960 did he have 
any participation whatsoever in the advertising of the 
corporation. Accordingly his role up to mid-1960 was 
simply that of attorney, acting in an advisory capaci- 
ty and, as is done by many attorneys, accepting a po- 
sition as an officer and director. Therefore, Counts 
40, 58 through 62, and 67, all based on mailing before 
June, 1960 should have been dismissed. 


Appellant Reisman withdrew from the venture on 
June 15, 1962 when he resigned as an officer and di- 
rector. He participated no further in any of the busi- 
ness activities of the venture. Accordingly all counts 
based upon mailings taking place after June 15, 1962 
should also have been dismissed. These are Counts 5, 
ete 23, 26, 27, 36,39, 41, 54, 55, 66, 71, 73, 74. 
77, and 78. 
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WV, 
THE TRIAL COURT’S REFUSAL TO PERMIT 
APPELLANT TO EXAMINE THE GRAND JURY 
MINUTES BEFORE TRIAL DEPRIVED APPELLANT 
OF DUE PROCESS OF LAW IN VIOLATION OF 
THE FIFTH AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES. 


Introduction. 


Before trial appellant made and joined in motions to 
inspect the transcript of testimony given before the 
grand jury on the ground that the transcript was needed 
adequately to prepare for trial [R. T. 136-143, 165; 
C. T. 134-37, 246, 271-72, 391-404]. It was argued 
that inspection should be allowed under the Due Proc- 
ess Clause of the Fifth Amendment to the United 
States Constitution [R. T. 137]. The court denied the 
motions [R. T. 141-142]. 


The Fifth Amendment commands that ‘“[n]o person 
shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment or indictment 
of a Grand Jury... .”* The Constitution says nothing 
about secrecy of grand jury proceedings. Federal Rule 
of Criminal Procedure 6(e) permits disclosure to at- 
torneys for the government “for use in the perform- 
ance of their duties,” but disclosure to the defendant 
is allowed 

“. . only when so directed by the court prelim- 
inarily to or in connection with a judicial proceed- 
ing or when permitted by the court at the request 


*In non-capital cases, the indictment procedure may be waived 
and the offense prosecuted by information (Rule 7(a), Fed. Rules 
of Crim. Procedure; Simith v. United States, 360 U.S. 1, 6, 79 
S. Ct. 991, 3 L. ed. 2d 1041, 1046 (1959) ). 
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of the defendant upon a showing that grounds 
may exist for a motion to dismiss the indictment 
because of matters occurring before the grand 


Ary.” 


The Supreme Court has held that under Rule 6(e) 
the trial court has discretion to deny a defendant’s re- 
quest to examine grand jury minutes during the trial 
if the defendant fails to show that a “particularized 
need exists for the minutes which outweighs the policy 
of secrecy.” (Pittsburgh Plate Glass Co. v. United 
mas, 300 U.S. 395, 400, 79 S. Ct. 1237, 3 L. ed. 
Map 1323, 1327 (1959)). With rare exceptions (e.g. 
United States v. Rose (3d Cir. 1954), 215 F. 2d 617, 
629-630 and United States v. Remington (2d Cir. 
fet), 191 F. 2d 246, 250 [in prosecutions tor per- 
jury before grand jury, defendants allowed to examine 
their own grand jury testimony]), the federal courts 
have refused to permit pretrial inspection by a defend- 
ant. 

The “‘particularized need’ requirement should be re- 
examined in the light of modern legal thinking and 
increased concern for the rights of an accused. The 
history of grand jury secrecy demonstrates that the 
reasons for maintaining secrecy do not apply today. 
The “policy of secrecy” is based not on experience 
but on groundless hypothesis. The policy of secrecy 
is outweighed by the due process requirement that an 
mecused be accorded a iair trial. A trial is untair af 
the defendant is unable adequately to prepare for it. 
It is unfair to allow the prosecution to use grand jury 
minutes to prepare for trial while denying defendant 
that right. 
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The trial court’s refusal to allow appellant to inspect 
the grand jury minutes before trial deprived appellant 
of due process of law in violation of the Fifth Amend- 
ment to the United States Constitution. To the extent 
that Federal Rule of Criminal Procedure 6(e) author- 
ized the trial court’s refusal, that Rule violates appel- 
lant’s rights under the Fifth Amendment Due Process 
Clause. 


Background of 
Grand Jury Secrecy. 


The grand jury was created in England in 1166 by 
Henry II. Then called the Grand Assize, it first served 
as a prosecuting body, an arm of the Crown. It was 
invoked by the Crown to act as a public prosecutor for 
the purpose of returning indictments at the pleasure of 
the sovereign. During this early period evidence was 
heard in open court. The proceedings were never held 
in secrecy because the Crown could not control the re- 
sults of secret deliberations (Calkins, Grand Jury Se- 
crecy, 63 Mich. L. Rev. 455, 456-57 (1965); Elliff, 
Notes On The Abolition Of The English Grand Jury, 
29 Am. J. Crim. Law & Criminology 3 (1938-39)). 
The grand jury functioned only in the interests of the 
Crown. The rights of private citizens were ignored. 
Independent deliberations were impossible so long as 
jurors were subject to reprisals from the government. 
An increasing desire by grand jurors for independence 
from the Crown thus led to a desire for secret proceed- 
ings. “Recognition of grand jury secrecy was motivated 
by a grave need for protecting the grand jury from 
the abuses of the Crown.” (Calkins, Grand Jury Se- 
crecy, 63 Mich. L. Rev. 455, 466 (1965)). 
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The concept of grand jury secrecy and independence 
first received judicial recognition in 1681 as a result 
of the Earl of Shaftesbury trial (8 How. St. Tr. 759, 
771-774 (1681); 8 Wigmore, Evidence §2360 (Mc- 
Naughton rev. 1961)). The Crown lodged charges 
against the Earl of Shaftesbury and convened a grand 
jury to hear evidence in open court. The jurors asked 
and were granted the right to conduct their delibera- 
tions in private chambers. Against the wishes of the 
Crown, the jury refused to indict. The case marked the 
end of the Crown’s efforts to control the grand jury by 
requiring the publicity of their proceedings, or by pol- 
ling the jurors (2 Campbell, Lives of the Lord Chancel- 
lors 363 (4th ed. 1857) ). Investigations by grand juries, 
including the taking of testimony, were thereafter in- 
variably conducted in privacy. The Earl of Shaftes- 
bury case was “celebrated as a bulwark against the op- 
pression and despotism of the Crown.” (Calkins, 
Grand Jury Secrecy, 63 Mich. L. Rev. 455, 457 (1965) ; 
8 Wigmore, Evidence §2360 (McNaughton rev. 
1961)). 

Thus the common law practice of grand jury secre- 
cy was designed to protect the accused by assuring 
that the grand jury could conduct its investigations 
independently, free from pressures exerted by the sov- 
ereign. It “was never envisioned as an instrument to 
be invoked or waived as the prosecution saw fit.” (Cal- 
kins, Grand Jury Secrecy, 63 Mich. L. Rev. 455, 456 
(1965)). But for the despotic practices of the sov- 
ereign, grand jury secrecy would never have been nec- 
essary (See Sherry, Grand Jury Minutes: The Un- 
reasonable Rule Of Secrecy, 48 Va. L. Rev. 668, 669). 
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By 1848 Englishmen were no longer afraid of their 
government. With the passing of the reason for the 
rule of secrecy came a change in the ile. het Imarem 
able Offenses Act (11 & 12 Vict. C. 42 $81, 27) lias 
1848 provided for the preliminary examination of the 
accused before a committing magistrate. It gave the 
accused the right to obtain copies of the depositions of 
the prosecution witnesses upon whose testimony the 
prisoner had been committed for trial. The Act limited 
the prosecution’s proof at trial to the evidence dis- 
closed at the preliminary hearing. The accused thereby 
obtained full pre-trial discovery of the prosecution’s 
case (United States v. Worcester, 190 F. Supp. 548, 
559 (D.C. Mass. 1960); Brennan, Remarks on Dis- 
covery, 33 F.R.D. 56, 59; Seltzer, Pre-Trial Discovery 
of Grand Jury Testimony In Criminal Cases, 66 Dick 
L. Rev. 379 (1961-1962)). The preliminary hearing 
procedure in time rendered the grand jury obsolete 
and, accordingly, in 1933 the grand jury was abolished 
in England. (The Administration of Justice (Miscel- 
laneous Provisions) Act, 23 & 24 Geo. 5, c. 36 $1 
(1933); United States v. Worceste;, 190 F Saupe 
548, 559 (D.C. Mass. 1960); Calkins, Grand Jury 
Secrecy, 63 Mich. L. Rev. 455, 469 (1965) ). 


The “Policy of Grand 
Jury Secrecy” in the 
United States. 


The adoption in this country of the common law 
rule of grand jury secrecy appears to have been auto- 
matic and ill considered. We imported the English rule 
without recognizing that the conditions that made se- 
crecy necessary in England never existed here. American 
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grand jurors are not afraid of their government. In 
England the accused desired the protection of privacy. 
In this country the accused, not the government, seeks 
disclosure of grand jury proceedings. Appellant is in 
no sense protected by testimony given in private. The 
benefit of secrecy now inures solely to the prosecution. 
And it is by the prosecution that secrecy is demanded. 
The reasons are obvious. In a secret hearing, the prose- 
cutor has free reign to obtain ex parte depositions of 
witnesses whose testimony will never be known to the 
accused until he hears it given against him at the 
trial. The opportunities for abuse are well known. The 
prosecutor “may with impunity persuade grand juries 
without any legal evidence, either by hearsay testi- 
mony, undue influence, or worse means, to indict whom 
they will, and there is no way in which the courts 
may annul such illegal transactions... .” (Schmudt v. 
United States (6th Cir. 1940), 115 F. 2d 394, 397), 
The government has no legitimate interest in obtaining 
convictions by insuring that the accused cannot ade- 
quately prepare his case. Under such circumstances 

“, . . the grand jury, instead of that protection 
of the citizen against unfounded accusation, wheth- 
er it comes from government or be prompted by 
partisan passion, or private enmity . . . which it 
was primarily designed to provide, may become an 
engine of oppression and a mockery of justice.” 
(Schmidt v. United States (6th Cir. 1940), 115 
F, 2d 394, 397. Emphasis added). 


If secret proceedings are no longer needed to pro- 
tect the accused from the state by permitting independ- 
ent investigation, what is the justification for the en- 
durance of the “policy of secrecy?” The arguments 
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advanced in behalf of secrecy today are very different 
from those originally made. (See Calkins, Grand Jury 
Secrecy, 63 Mich. L. Rev. 455, 458 (1965)). Five 
reasons are commonly given for maintaining secrecy: 
(1) To prevent the accused’s escape before indictment; 
(2) To protect the reputation of the accused who is 
not indicted; (3) To prevent the importuning of grand 
jurors; (4) To prevent tampering with grand jury wit- 
nesses who later testify at trial; (5) To encourage 
free disclosure of facts by witnesses (Umted States v. 
Amazon Industrial Chemical Corp. (D.C. Md. 1931), 
59 BF, 2d°254, 261; Umted States v. Rose (3d (Gig 
1954), 215 F. 2d 617). These arguments are analyzed 
below under the heading ‘“Re-examination of Policy of 
Secrecy.” Despite the loyalty of the courts to the policy 
of secrecy, however, the decisions have permitted dis- 
closure of grand jury testimony “discretely and limited- 
ly” (Dennis v. United States, 384 U.S. 855, 869, 86 
S. Ct. 1840, 16 L. ed. 2d 973, 983 (1966)) upon a 
showing by the defendant of “particularized need.” 
(See, e.g., Pittsburgh Plate Glass Co. v. United States, 
360°U.S. 395, 400, 79 S. Ct. 1237, 31. ed. 2aB 283 
132741959). 


The “Particularized 
Need” Rule. 


Federal criminal procedure has erected barriers to 
discovery by the defendant that make it possible for 
the prosecution to conceal a substantial part of its case 
from the accused. “The elimination of precise pleading, 
the general unavailability of particulars, and the in- 
creasing elasticity given to indictments all leave a good 
deal of room for ‘surprise’ at trial.” (Goldstein, The 
State & The Accused: Balance Of Advantage In Crim- 
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inal Procedure, 69 Yale I..J. 1149, 1180). But in federal 
civil cases—involving money and property instead of 
life and liberty—broad pretrial discovery is allowed so 
that surprise will be minimized (Fed. R. Civ. P. 26-37; 
4 Moore, Federal Practice §§$26.02-.03 (1950)). Depo- 
sitions, interrogatories, requests for admissions and 


discovery of documents have as their objects “the har- 
nessing of the full creative potential of the adversary 
process, bringing each party to trial as aware of what 
he must meet as his finances and his lawyer’s energy 
and intelligence permit.” (Goldstein, The State & The 
Accused: Balance Of Advantage In Criminal Proce- 
dure, 69 Yale L.J. 1149, 1180). 


The defendant in a federal criminal case cannot re- 
quest admissions from the Government, and except to 
perpetuate testimony of a witness who will be unavail- 
Mile tor trial (Fed. R. Crim. P. #5) he cannot take 
depositions. And when “the case is placed in the grand 
jury’s hands, it is shrouded with secrecy.” (Goldstein, 
The State & The Accused: Balance Of Advantage In 
Criminal Procedure, 69 Yale L.J. 1149, 1184). The ac- 
cused may not inspect any portion of the grand jury 
minutes unless he shows that a “particularized need 
exists for the minutes which outweighs the policy of 
secrecy.” (Pittsburgh Plate Glass Co. v. United States, 
Paomerss 395, 400; 79'S. Ct 1237.73 Lede 2d 1323, 
e27(1959)). Phe Government, on the other hand, 
mas full access to the transcript (Fed. R. Crim, P. 
6(e)). Without having to show particularized need, or 
any need at all, the Government may use the transcript 
in preparing for trial (United States v. Procter & 
Gamble Co., 356 U.S. 6/7, 78 S. Ct. 983, 2 L. ed. 
2d 1077 (1958) [civil anti-trust suit instituted after 
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grand jury failed to indict]), and during the trial for 
many purposes; e.g., to refresh the recollection of wit- 
nesses (United States v. Socony-Vacuum Oil Co., 310 
U.S. 150,233, 60 S. Ct. 811, 84°L. ed. 1129, 1173)eaiRe 
impeach hostile witnesses (Bosselman v. United States, 
239 Fed. 82, 85 (2d Cir. 1917), Di Carlo %. Uiiier 
States, 6 F. 2d 364, 367-368 (2d Cir. 1925)); and in 
some cases te read into evidence testimony given be- 
fore the grand jury (Metsler v. United States, 64 
BK. 2d 203, 206 @th Cir. 1933)), 

“Tn sum, if police or prosecution choose to with- 
hold from the defendant their evidence or legal 
theories, or if they continue the preliminary hear- 
ing until indictment, the defendant has only the 
notice given him by the indictment, the occasional 
bill of particulars, and the even more occasional 
pretrial discovery.” (Goldstein, The State & The 
Accused: Balance Of Advantage In Criminal Pro- 
cedure, 69 Yale L.j. 1149, 1185.) 


Thus the requirement of showing particularized need 
to obtain production of the grand jury transcript is a 
burden placed on the defendant alone. The meaning 
and development of the particularized need rule is seen 
in three principal United States Supreme Court cases, 
United States v. Procter & Gamble Co., 356 U.S. 677, 
68 S. Ct. 983, 2,L. ed. 2d 1077 (1958); Pitsbina? 
Plate Glass Co. v. United States, 360 U.S. 395, 79 
S Ct 1237, 3 L..ed. 2d 1323 (1959), and Damages 
United States, 384 U.S. 855, 86 S. Ct. 1840, 16 L. ed. 
2d 973 (1966). The first case, United States v. Procter 
& Gamble Co. (1958), supra, was a civil anti-trust suit 
commenced after a grand jury hearing failed to pro- 
duce an indictment. The Government was using the 
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grand jury transcript to prepare its case and the de- 
fendants sought the same privilege by moving for pre- 
trial production of the transcript under Federal Rule of 
Civil Procedure 34. The Supreme Court held that the 
“good cause” requirement of Rule 34 may be met only 
by a showing of “particularized need’? and that de- 
fendants were not entitled to the transcript because they 
failed to establish a “compelling necessity” for its 
production (356 U.S. at 682-683; 2 L. ed. 2d at 1081- 
1082). 

In the second case, Pittsburgh Plate Glass Co. v. 
United States (1959), supra, the Supreme Court, in an 
opinion shared by five of its members, held that the 
necessity of showing particularized need under Civil 
Rule 34 also governed the trial court in exercising its 
discretion under Criminal Rule 6(e). The majority held 
that neither the rule of Jencks v. United States, 353 
pe 65/, 77 5S. Ct. 1007, 1 L. ed. 2dpll03 (1958), 
mor the Jencks Act, 18 U.S.C» $3500, applied toedis- 
covery of grand jury minutes. In the Jencks case the 
Supreme Court held that the defendant was entitled to 
an order directing the Government to produce for in- 
spection all statements and reports of two Govern- 
ment witnesses, relating to the trial testimony of 
the witnesses. The reports were made by the 
witnesses to the F.B.I. The Court disapproved the prac- 
tice of producing Government documents to the trial 
judge for his determination of relevancy and material- 
ity without hearing the accused. Only after inspection 
by the accused may the trial judge determine admis- 
sibility. And since the accused cannot show that the 
prior statements conflict with the trial testimony of the 
witnesses until he sees the statements, the accused may 
inspect the statements without showing a conflict. ‘Jus- 
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tice requires no less.” (353 U.S. at 668, 1 L. ed) 2@ 
at 1112). Congress promptly limited the scope of the 
Jencks case by passing the so-called Jencks Act (18 
U.S.C. §3500) which provides (1) that the accused 
is entitled to the statement of a Governinent witness 
in the possession of the Government only after the 
witness has testified, and (2) that the court must in- 
spect the statement in camera and excise portions it 
considers irrelevant if the Government claims that the 
statement does not relate to the testimony of the wit- 
ness. 

Because the majority in Pittsburgh Plate Glass Co., 
supra, held that disclosure of grand jury minutes is 
covered by Criminal Rule 6(e) rather than by either 
the Jencks case or the Jencks Act, the accused was 
held not entitled to automatic disclosure of portions of 
the transcript relating to the testimony of Government 
witnesses. Disclosure of grand jury minutes is “com- 
mitted to the discretion of the trial judge” under Rule 
6(e). Secrecy will not be lifted except upon a showing 
of particularized need (360 U.S. at 399, 3 Iyegaeagd 
at 1326). The dissent was written by Mr. Justice Bren- 
nan, the author of the majority opinion in Jencks, 
and joined by Chief Justice Warren and Justices Black 
and Douglas. The dissenters thought the Jencks case 
should control disclosure of grand jury minutes. The 
defendant should be automatically entitled to see por- 
tions of the grand jury transcript relating to the di- 
rect testimony at the trial of Government witnesses. 
The defendant should not have to convince the trial 
court that he has a particularized need for the testi- 
mony. The task of the trial judge “should be completed 
when he has satisfied himself what part of the grand 
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jury testimony covers the subject matter of the wit- 
ness’ testimony on the trial, and when he has given 
Mie part to the defense.’ (360 U.S. at 410, 3 LE. ed. 
2d at 1332). The majority’s “insistence on secrecy ex- 


alts the principle of secrecy for secrecy’s sake. . 


(360 U.S. at 407, 3 L. ed. 2d at 1331). 


The third Supreme Court case dealing with the par- 
ticularized need rule is Denznis v. United States, 384 
eo) ooo, 86°5. Ct. 1840, 16 L. ed. 2d 973 (1966). 
There the Court unanimously held that the defendants 
established a particularized need for disclosure of the 
grand jury testimony of four trial witnesses by show- 
ing: 

(1) The witnesses’ memories were fresher when they 

testified before the grand jury; 


(2) The four witnesses were key witnesses ; 


(3) The testimony concerned conversations. When 
the question is what was said, the defendants 
should be able to ascertain the precise substance 
of the statements ; 


(4) Two of the witnesses were accomplices of de- 
fendants and a third had reasons for hostility 
toward defendants; 


(5) One witness admitted he was mistaken in earlier 
statements about dates. 


The Dennis case represents a liberalization of the par- 
ticularized need rule based on “the growing realization 
that disclosure, rather than suppression, of relevant ma- 
terial ordinarily promotes the proper administration of 
eriminal justice.’ (384 U.S. at 870, 16 L. ed. 2d at 
984.) The Court did not decide whether a defendant 
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has an absolute Constitutional right to pretrial dis- 
closure of grand jury minutes because that issue was 
not presented. But the case is clear evidence of a grow- 
ing disenchantment by the Court with a “policy of 
secrecy” that deprives an accused of evidence essential 
to adequate trial preparation. The Court took note of 
the Second Circuit practice of allowing the trial judge 
to inspect the grand jury transcript 1 camera and to 
give it to the defendant only if the judge finds in- 
consistencies between the grand jury and the trial tes- 
timony of a government witness (See United States 
uv. Zboorowski, 271 F. 2d 661, 668 (2d Cir) 195e0m 
United States v. Spangelet, 258 F. 2d 338 (2d Cir: 
1958) ). Without disapproving the Second Circuit prac- 
tice, the Court held that “it by no means disposes of 
the matter.” (384 U.S. at 874, 16 L. ed. 2d at 98am 
The defendant and his lawyer are the best judges of 
material that will benefit the defense. When the de- 
fendant shows a particularized need for disclosure the 
judge must furnish the defendant .with pertinent parts 
of the transcript. 
“The determination of what may be useful to the 
defense can properly and effectively be made only 
by an advocate. The trial judge’s function in this 
respect is limited to deciding whether a case has 
been made for production, and to supervise the 


process.” (384 U.S. at 875, 16 L. ed. 2d at 986.) 


Following the Dennis decision, the Second Circuit 
abolished its 7 camera inspection procedure (United 
States v. Youngblood, 379 F. 2d 365 (2d Cir. 1967)); 
A defendant who makes a showing of particularized 
need for grand jury minutes now “is entitled to exam- 
ine them even if the court’s i camera examination re- 
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vealed nothing that could be of any conceivable value 

to the defense.” (United States v. Youngblood, supra, 

Oo Ff. 2d at 369). Under the new Second Circuit 

procedure it is no longer indispensable to an order of 

disclosure that defendant even make a showing of par- 

ticularized need. 

“While United States v. Procter & Gamble Co., 

. and Pitisturgh Plate Glass Co., .. . hold 

that grand jury testimony need not be provided 

to the defendant unless he makes a showing of 

particularized need . . . we do not read these cases 

to limit the discretion of the trial court to order 

disclosure to the defendant under Federal Rule of 

Criminal Procedure 6(e) only when such a show- 

ing is made. These cases merely indicate a min- 

imum standard to which the courts must adhere, 

and do not limit the court’s power to order dis- 

closure in additional situations where a showing of 

particularized need has not been made.’ (United 

States v. Youngblood, supra, 379 F. 24 at 369. 
Emphasis added). 


Thus in the Second Circuit the trial court may now 
permit the defendant to inspect grand jury minutes 
even without a showing of particularized need. The 
Supreme Court cases dealing with particularized need 
merely require trial courts to grant disclosure in all 
cases of particularized need, but do not require the 
courts to refuse disclosure where there is no particu- 
larized need. In State of Washington v. American Pipe 
fj Consiruction Co., 41 F.R.D. 59, 63-64 (D.C. Wash, 
1966) the Court followed Dennzs and said: 


“Tt is now well settled that disclosure rather 
than suppression of relevant materials in grand 
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jury minutes ordinarily promotes the proper ad- 
ministration of justice, both civil and criminal, 
and it is no longer necessary in every case that 
the trial judge, like a fussy hen, scratch through 
the grand jury transcript i camera before per- 
mitting of relevant testimony therein.” 


The Youngblood and Washington cases reflect the 
growing tendency of state and federal courts, and of 
legal writers and authorities, to examine critically the 
particularized need rule and the “policy of secrecy” 
on which it is founded. If the policy of secrecy was 
ever justifiable it is not today. 


Re-examination of the 
“Policy of Secrecy”. 


Decisions that require the accused to carry the burden 
of showing his need for disclosure of grand jury min- 
utes (e.g. Pittsburgh Plate Glass Co. v. United States, 
360 W.S. 395, 79 S. Ct. 1237, 3 L. ed. 2d N3235@S5e 
United States v. Socony Vacuum Oil Co., 310 U.S. 
150, 60 S. Ct. 811, 84 L. ed. 1129 (1939)), peremp- 
torily exalt the policy of secrecy, which operates only 
in favor of the prosecution, over other firmly estab- 
lished policies designed to protect the accused. For 
example, “it is certainly the policy of the law that one 
accused of crime shall have every opportunity to prove 
his innocence.” (Atwell v. United States, 162 Fed. 97, 
100 (4th Cir. 1908)). The policy of the law permits 
disclosure rather than suppression of relevant mate- 
rials. (In re Bullock, 103 F. Supp. 639, 642 (D.D.C. 
1952); State of Washington v. American Pipe & 
Constr. Co., 41 F.R.D. 59, 63-64 (D.C. Wash. 1966) ). 
“Tt is the policy of the law that truth be ascertained.” 


—157— 


(Calkins, Grand Jury Secrecy, 63 Mich. L. Rev. 455, 
463 (1965)). Federal decisions have recognized excep- 
mens to the policy of secrecy under Rule 6(e). (£.g., 
United States v. Rosenberg, 245 F. 2d 870 (3d Cir. 
1957) (impeachment of witnesses); United States v. 
fose, 215 F. 2d 617, 629-630 (3d Cir. 1954) and 
Umited States v. Remington, 191 F. 2d 246, 250 (2d 
Cir. 1951) (defendant allowed to inspect his own grand 
jury testimony in trial for perjury before the grand 
fry); Doe v. Rosenberry, 152 F. Supp. 403 (S.D. 
N.Y. 1957) (bar association disciplinary proceedings, 
a matter of public interest); United States v. Sugar- 
man, 139 F. Supp. 878 (D.C.R.I. 1956) (gross irregu- 
larities in the grand jury investigation which would 
vitiate the indictment); Ja re Bullock, 103 F. Supp. 
639 (D.D.C. 1952) (dereliction of duty by police of- 
ficer, a matter of public interest); see 8 Wigmore, 
Ewidence $2363 (McNaughton Rev. 1961). But in the 
vast majority of cases the prosecution has only to invoke 
the policy of secrecy and the grand jury minutes are 
automatically immunized from inspection by the accused. 
Policies favoring the accused vanish in a confronta- 
tion with the policy of secrecy brandished by the prose- 
cutor. To require the accused to overcome the policy 
of secrecy is to approve “an uncritical exaltation of 
secrecy for secrecy’s sake,” an “indiscriminate condem- 
nation of disclosure under the shibboleth of ‘Secrecy’.” 
(Louisell, Criminal Discovery: Dilenuna Real Or Ap- 
parent? 49 Calif. L. Rev. 46, 69-70). Mr. Justice Wil- 
liam J. Brennan recently observed that 

“.. the implication in the argument against dis- 
covery is that the accused is guilty, so that he 
really has no complaint that his counsel is denied 
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access to the same materials to aid him better to 
develop the whole truth. In other words, the prose- 
cution may eat its cake and have it too. To that 
degree, does not the denial of adequate discovery 
set aside the presumption of innocence—is not 
such denial blind to the superlatively important 
public interest in’ the acquittal of the innocent?” 
(Remarks on Discovery, 33 F.R.D. 56, 57). 


Consistent with “the growing realization that dis- 
closure, rather than suppression, of relevant materials 
ordinarily promotes the proper administration of jus- 
tice’ (Dennis v. United States, 384 U.S. 855, 870, 
86 S. Ct. 1840, 16 L. ed. 2d 973, 984 (1966)), courts, 
legislatures and legal scholars have closely studied the 
five traditional reasons (see, e.g., United States v. 
Amazon Industrial Chem. Corp., 55 F. 2d 254, 261 
(D.C. Md. 1931)) advanced as justification for grand 
jury secrecy. These inquiries have produced almost unan- 
imous agreement that the five reasons have no ap- 
plication after the grand jury’s investigation is ended 
and an indictment is returned. Each reason will be 
separately considered. 


(1) Does Secrecy Prevent the Escape of a Suspect 
Who May Be Indicted? 


One of the conventional reasons given for maintain- 
ing grand jury secrecy is “To prevent the escape of 
those whose indictment may be contemplated.” (United 
States v. Amazon Industrial Chemical Corp., 55 F. 2d 
254, 261 (D.C. Md. 1931); Umeted States veixose 
215 F. 2d 617, 628-29 (3d Cir. 1954); 9 Wigmore, 
Evidence §2360 (McNaughton rev. 1961); Pittsburgh 
Plate Glass Co. v. United States, 360 U.S. 395, 405, 


59 
79 S. Ct. 1237, 3 L. ed. 2d 1323, 1330 (1959) (dis- 


senting opinion of Mr. Justice Brennan)). It is ob- 
vious that after indictment and arrest this excuse for 
secrecy “disappears, in regard to the accused’s oppor- 
tunity to escape, as soon as he either escapes or is ar- 
rested, and cannot therefore have any bearing upon 
later stages of the proceeding.” (8 Wigmore, Evidence 
§82361-2362 (McNaughton rev. 1961). Accord, see 
Sherry. Grand Jury Minutes: The Unreasonable Rule 
Of Secrecy, 48 Va. L. Rev. 668, 677-78: Seltzer, 
Pre-Trial Discovery Of Grand Jury Testimony In 
Criminal Cases, 66 Dick. L. Rev. 379, 383-84; Louis- 
ell, Criminal Discovery: Dilemma Real Or Apparent? 
49 Calif. L. Rev. 56, 68-71; The Impact of Jencks 
v. United States & Subsequent Legislation On The Se- 
erecy Of Grand Jury Minutes, 27 Fordham L. Rev. 
244, 245). 


As with the fear of escape, it will be seen that the 
other four reasons for the policy of secrecy disappear 
after indictment. 

jut does this policy require secrecy as to the 
evidence adduced before the grand jury after such 
jury has made presentment and indictment . 

We think not; because another principle of the 
law’s policy intervenes. It is certainly the policy of 
the law that one accused of crime have every op- 
portunity to prove his innocence . . . its policy 
demands that the accused shall have the fairest 
and fullest opportunity to make clear his inno- 
cence.” (Atwell v. United States, 162 Fed. 97, 
100 (4th Cir. 1908)). Accord, see Metzler v. 
Umited States, 64 F. 2d 203, 206 (9th Cir. 1933): 
United States v. Alper, 156 F. 2d 222, 226 (2d 
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Cir. 1946); United States v. Zborowski, 271 F. 
2d 661, 668 (2d Cir. 1959); Beatrice Foods Co. v. 
United States, 312 F. 2d 29, 39 (8th Cir. 1963). 


(2) Does Secrecy Protect the Person Who Is 
Investigated but Not Indicted? 


The proponents of secrecy advance as their second 
argument: “To protect the innocent accused who is 
exonerated from disclosure of the fact that he has 
been under investigation and from the expense of stand- 
ing trial where there was no probability of guilt.” 
(United States v. Amazon Industrial Chemical Corp., 
55 F. 2d 254, 261 (D.C. Md. 1931); United States 
v. Rose, 215 F. 2d 617, 628-29 (3d Cir. 1954).) Ap- 
pellant has been indicted. Any “protection” that appel- 
lant might have derived from the refusal to allow 
him to see the minutes has long since disappeared. 
This alleged “protection” obviously has no application to 
a defendant who has been indicted. (See, Pittsburgh 
Plate Glass Co. v. United States, 360 U.S. 395, 406, 
79S. Ct. 1237, 34L, ed. 2d 1323, 1330 (1959 Gis 
senting opinion of Mr. Justice Brennan); Louisell, 
Crininal Discovery: Dilenuna Real or Apparent? 49 
Calif. L. Rev. 56, 68-71; The Impact Of Jencks v. 
United States & Subsequent Legislation On The Se- 
crecy Of Grand Jury Minutes, 27 Fordham L. Rev. 
244, 245). 


(3) Does Secrecy Prevent Harassment and Impor- 
tuning of Grand Jurors and Insure Freedom 
of Deliberations? 


A third justification offered for maintaining secrecy 


is: “To insure the utmost freedom to the grand jury 
in its deliberations, and to prevent persons subject to 
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indictment or their friends from importuning the grand 
jurors.” (United States v. Amazon Industrial Chem- 
fea! Corp., 55 F. 2d 254 (D.C. Md. 1931); United 
mates Y. feose, 215 F. 2d 617, 628-29 (3d Cir. 1954)). 
Appellant did not seek disclosure of grand jury pro- 
ceedings or evidence before the indictment. He did not 
ask for names or votes of grand jurors. Votes of grand 
jurors and other proceedings of the grand jury that 
do not involve the giving of testimony may be excised 
from the transcript. (United States v. Grunewald, 162 
Ee oupp. 621, 622 (S.D.N.Y. 1958)). As Mr. Justice 
Brennan observed in his dissent in Pittsburgh Plate 
Glass Co. v. United States, 360 U.S. 395, 407, 79 
Geet. 1237, 3 L. ed. 2d 1323, 1331 (1959): 

“... the defense seeks nothing which would dis- 
close the votes or opinions of any of the grand 
jurors involved in these proceedings ... If there 
are questions by grand jurors intertwined with 
Jonas’ testimony disclosure of which would indi- 
cate the jurors’ opinions or be embarrassing to 
them, the names of the grand jurors asking the 
questions can be excised.” 


Appellant had no opportunity to importune grand 
jurors whose names he did not know. He could not in- 
fluence their decision to indict him after they had 
made the decision. And of course there has been no 
suggestion, and certainly no evidence, that appellant 
wanted or attempted to influence the grand jurors’ de- 
liberations. This third reason for secrecy 

“ , . does not stand analysis as an argument 
against discovery, because it is not disclosure of 
deliberations that is sought but testimony of wit- 
nesses, and discovery of course is not possible un- 
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til after the indictment is rendered when the chance 
to importune is gone.” (Louisell, Criminal Dis- 
covery: Dilenuna Real Or Apparent? 49 Calif. 
lWakey, 30, /011961)): 


Thus it is plain that any privilege belonging to the 
grand jurors is simply a “guarantee that by no legal 
process will the disclosure of their votes and their ex- 
pressions of opinion in the jury room be compelled.” 
(8 Wigmore, Evidence §2361 (McNaughton rev. 1961). 
Emphasis in original; The Impact of Jencks v. Umted 
States & Subsequent Legislation On The Secrecy Of 
Grand Jury Minutes, 27 Fordham L. Rev. 244, 245). 
Since appellant does not seek votes or opinions of 
grand jurors, this third reason cannot reasonably be 
asserted to prevent disclosure. 


(4) Does Secrecy Prevent Subornation of Perjury 
or Tampering With Grand Jury Witnesses Who 
Later Testify at Trial? 


It is next asserted that grand jury secrecy serves 
“To prevent subornation of perjury or tampering with 
the witnesses who may testify before the grand jury 
and later appear at the trial of those indicted by it.” 
(United States v. Amazon Industrial Chemical Corp., 
55 BF. 2d 254 (D.C. Md. 1931), Wmied States v. Kosa 
215 F. 2d 617, 628-29 (3d Cir. 1954)). This argu- 
ment does not withstand analysis. It mechanically raises 
in importance the so-called policy of secrecy over all 
the safeguards and policies designed to protect the ac- 
cused. To the charge that the accused may resort to 
perjured testimony, “the answer usually given is that 
the defendant is entitled to the presumption of inno- 
cence until the contrary is established.” (Seltzer, Pre- 
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Trial Discovery Of Grand Jury Testimony In Criminal 
Cases, 66 Dick. L. Rev. 379, 383-84.) Indeed, secrecy 
may accomplish the opposite of the intended result. 
It may “invite possible perjury. This would be the case 
were any ... witness, from that very fact, to be free 
from any possible later inquiry as to his testimony be- 
fore the Grand Jury in that regard.” (United States 
Beben Grunsteim, etc., 137 F. Supp. 197, 201 (D.C. 
N.J. 1955); Calkins, Grand Jury Secrecy, 63 Mich. 
L. Rev. 455, 462 (1965)). “‘The true safeguard 
against perjury is not to refuse to permit any inquiry 
at all, for that will eliminate the true as well as the 
false, but the inquiry should be so conducted as to 
separate and distinguish the one from the other where 
both are present.’” (Brennan, Remarks on Discovery, 
Bo) F.R.D. 56, 62. See also 8 Wigmore §2362 (Mc- 
Naughton rev. 1961)). 


Im State v. Faux, 9 Utah 2d 350, 345 P. 2d 186, 
187 (1959) the Supreme Court of Utah examined and 
rejected the five traditional reasons for maintaining 
secrecy. With regard to the possibility of perjured tes- 
timony, the Court said: 

“Tt will be noted that after the indictment is 
returned and an accused is arrested, the reasons 
for secrecy have largely been spent. As the writer 
views it, the furnishing of a defendant with a 
basis for preparation of perjured testimony has 
little or no validity. If he will engage in such 
unlawful machinations, the time element is not 
going to prevent it and other processes of law 
must cope with such unlawful conduct.” (345 P. 


2d at 187.) 


2) 3) 
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Opponents of enlarged discovery are always certain 
that the reduction of surprise will surely facilitate per- 
jury. But the “underlying predicate [of this argument 
is] that potential abuse universally condemns a tech- 
nique—which is the antithesis of the philosophy under- 
girding civil discovery.” (Louisell, Criminal Discovery: 
Dilemma Real Or Apparent? 49 Calif. L. Rev. 56, 70 
(1961)). Of this perjury fear, Mr. Justice Brennan 
said: 

“That old hobgoblin perjury, invariably raised 
with every suggested change in procedure to make 
easier the discovery of the truth is again disin- 
terred from the grave where I had thought it 
was forever buried under the overwhelming weight 
of the complete rebuttal supplied by our expe- 
rience in civil cases where liberal discovery has 
been allowed. (State v. Tune, 13 N.J. 203, 98 A. 
2d 881, 884 (1953) (dissenting opinion of Mr. 
Justice Brennan, then a member of the New Jer- 
sey Supreme Court); Remarks on Discovery, 33 
IMIDE slo} 16) 


Appellant was presumed to be innocent after the in- 
dictment was returned. There is no justification for 
depriving him of this presumption by substituting the 
presumption that he will obtain perjured testimony to 
conceal his guilt. Nor is it a sufficient answer to say, 
after the fact, that appellant has now been convicted 
and that his innocence is no longer presumed. The 
government cannot deprive an accused of the oppor- 
tunity to prove his innocence and then capitalize on the 
deprivation by showing that because of it the accused 
was unable to establish his innocence. There is of course 
no evidence that appellant, a lawyer of high reputation 


—165— 


and standing in the community, attempted to secure per- 
jured testimony. Lacking evidence the prosecution must 
rest its opposition to disclosure on a presumption that 
defies experience and logical analysis. The presumption 
that appellant would suborn perjury of grand jury 
witnesses at trial if he could review the transcript 
should not be given credence in this case. 


(5) Does Secrecy Encourage Free Disclosure of 
Information by Witnesses Who Would Other- 
wise Not Freely Testify? 


The final argument against disclosure of grand jury 
minutes is that secrecy is necessary “To encourage 
free and untrammeled disclosure by persons who have 
information with respect to the commission of crimes.” 
(Umited States v. Amazon Industrial Chemical Corp., 
55 F. 2d 254, 261 (D.C. Md. 1931); United States 
eaase, 215 F. 2d 617, 628-29 (3d Cir. 1954)). The 
necessary corollary of this argument is the assumption 
that witnesses will not freely disclose information if 
they know that the accused will learn of their grand 
jury testimony. This reason for secrecy is without sup- 
port in reason or experience. 


The witness who reveals evidence damaging to the 
accused before the grand jury must expect that such 
evidence will be disclosed by the prosecution at trial. 
The giving of testimony tending to prove the accused 
guilty will be compelled by the prosecution. (8 Wig- 
more, Evidence §2362 (McNaughton rev. 1961)). “No 
one even contends to the contrary. If the rule were 
otherwise, this purpose [that the full truth be revealed] 
would be thwarted and the witnesses might tell irre- 
sponsible tales before Grand Juries.” (State v. Faux, 
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fore, any hesitancy that a witness might have in divulg- 
ing harmful evidence before the grand jury would be 
based upon a fear of the eventual necessity of giving 
the same evidence 1 open court rather than the fear 
that, having once given such harmful evidence, his 
grand jury testimony might be divulged. Disclosure of 
the prior testimony will not unduly discourage free 
statements by witnesses before the grand jury.” (Calk- 
ins, Grand Jury Secrecy, 63 Mich. L. Rev. 455, 461 
(1965). Emphasis added). 


Professor Wigmore places in its proper perspective 
the question of willingness to testify. 

“If the grand jury imdicts D on W’s testimony, 
it is plain that secrecy is no longer of any avail, 
for W will be summoned as a witness at the trial 
and will be compellable to testify. If he tells the 
truth and the truth is the same as he testified 
before the grand jury, the disclosure of the former 
testimony cannot possibly bring to him any harm 
(in the shape of corporal injury or personal ill 
will) which his testimony on the open trial does 
not equally tend to produce. If on the other hand 
his testimony now is inconsistent with that before 
the grand jury, the privilege ought not to apply. 
The need for the evidence in the criminal prosecu- 
tion of defendant exceeds any injury that would 
inure to the witness-grand jury relation.” (8 Wig- 
more, Evidence §2362 (McNaughton rev. 1961). 
Emphasis in original. See also Pittsburgh Plate 
Glass Co. v. United States, 360 U.S. 395, 407, 
72S. Ct 1237535. edezd® 1323, 133 ieee 
(dissent of Mr. Justice Brennan) ). 
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Appellant did not observe that government witnesses 
were reluctant to testify in open court. A reading of 
the transcript in this case and some of the incredible 
charges made by government witnesses betrays any- 
thing but timidity. This final justification for secrecy is, 
like the other four, based on hypothetical premises that 
disappear in the face of close scrutiny. Secrecy may 
actually invite perjury. Secure in the confidence that 
their testimony will be closeted by secrecy, grand jury 
witnesses may vent their spleen against an accused 
by resort to pure fiction and gross exaggeration. 


The government has no legitimate interest in main- 
taining grand jury secrecy after an indictment is re- 
turned. If “the fundamental purpose of a criminal trial 
is not solely to convict the accused” but “to seek the 
truth and administer justice’ (State v. Faux, 9 Utah 
2d 350, 345 P. 2d 186, 188-189 (1959)), the desire of 
the prosecution to maintain secrecy so the accused can- 
not adequately prepare his defense is not legitimate. 
If ““The United States wins its point whenever jus- 
Miecis done ’ (Brady v. Maryland, 373 U.S. 83, 87-88, 
pepo. Ct. 1194, 10 L. ed. 2d 215 (1963)), appellant 
should have been given the right, exercised by the gov- 
ernment, to use the grand jury transcript to prepare 
for trial. “Certainly without actual evidence and upon 
conjecture merely, and in the face of the contrary 
proof of our experience in civil causes, we ought not 
in criminal cases, where even life itself may be at 
stake, forswear in the absence of clearly established 
danger a tool so useful in guarding against the chance 
that a trial will be a lottery or mere game of wits and 
the result at the mercy of the mischiefs of surprise.” 


(Siate v. Tune, 13 N.J. 203, 98 A. 2d 881, 884 
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(1953) (dissent of Mr. Justice Brennan, then a mem- 
ber of the New Jersey Supreme Court); Brennan, Re- 
marks on Discovery, 33 F.R.D. 56, 62.) 


After analyzing the reasons given for maintaining 
secrecy, Professor Wigmore concludes that “[t]here 
remain, . . . on principle, no cases at all in which 
after the grand jury’s functions are ended, the privilege 
of witnesses not to have their testimony disclosed 
should be deemed to continue.” (8 Wigmore, Evidence 
§2362 (McNaughton rev. 1961). Emphasis in original). 
If it is apparent ‘‘on principle” that the traditional 
reasons for secrecy have no validity after indictment, 
the lessons to be drawn from actual experience even 
more dramatically compel Wigmore’s conclusion. Pro- 
ponents of secrecy argue that the necessity for secrecy 
is dictated by experience. But to what experience can 
they point to support this conclusion? The answer is 
that they have had no such experience. In fact, the in- 
formation gleaned from actual experience demonstrates 
the speciousness of the arguments against disclosure. 


The English Experience. 


As seen above, England abolished grand jury secre- 
cy when it was no longer necessary to protect jurors 
from intimidation by the Crown. In 1848 the Indict- 
able Offenses Act (11° 12 Vict. c. 42 $819 27 \nes 
vided for commitment by a preliminary examination 
procedure as an alternative to grand jury present- 
ment. At the preliminary examination the accused ob- 
tained full pre-trial discovery of the prosecution’s case 
(Seltzer, Pre-Trial Discovery Of Grand Jury Testi- 
mony In Criminal Cases, 66 Dick. L. Rev. 379 
(1961-1962)). By 1933 the preliminary hearing pro- 
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cedure was used almost exclusively and the grand jury 
was abolished (The Administration Of Justice (Misc. 
Iemovisions) Act, 23 & 24 Geo. 5, c. 36 §1 (1933); 
United States v. Worcester, 190 F. Supp. 548, 559 
(D.C. Mass. 1960)). 


What has been the result on English criminal jus- 
tice of grand jury abolition? One observer noted that 
in England today “nobody mentions it, nobody regrets 
it, nobody is any the worse off.” (Elliff, Notes On 
The Abolition Of The English Grand Jury, 29 Amer. 
Journal of Crim. Law & Crimonology 3 (1938-1939) ). 
Of the continued use of the grand jury in the United 
States, an English commentator said, “ ‘We took a long 
time to perform the necessary operation ourselves, so 
we must not be critical of other communities for delay, 
though it is an odd fact that more antiquated English 
legal procedure survives in America than here.’” (Jd. 
at 22). Appellant is of course not suggesting that the 
grand jury system, provided for in the Fifth Amend- 
ment, be abolished in this country. But in deciding 
whether the traditional reasons given for maintaining 
secrecy after indictment have validity we should not 
blind ourselves to the experience of jurisdictions that 
have done away with secrecy. In England, where for 
over 100 years the accused has enjoyed full discovery 
rights, the fears of those who oppose the end of secre- 
cy have been exposed as unrealistic. “[I]n England no 
prospective witnesses or others have raised objections 
to disclosure at the magistrates’ preliminary stage of 
evidence that may or may not be offered at the trial 
itself.” (United States v. Worcester, 190 F. Supp. 
548, 559 (D.C. Mass. 1960) ). 
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It has been argued that the English analogy is not 
relevant to problems of criminal justice in the United 
States. Mr. Justice William J. Brennan answers that 
argument as follows: 

“The... argument is that the experience of other 
nations where broad discovery has not subverted 
the criminal law, notably, England and Canada, 
does not help us here in America. ] can’t as readi- 
ly . . . disregard the absence of the conjured 
dangers in England and Canada under a form of 
discovery, as I have said, advantaging the accused 
far beyond anything presently in or proposed for 
our system. First of all, the argument that crime 
is increasing at a greater rate in America than in 
those countries would, I think, come as a sur- 
prise to their law enforcement officers. But if it is 
true that we are a less law-abiding people than 
the British, how explain the satisfaction with 
broad criminal discovery of our neighbor Canada 
between whose mores and our own similarities are 
so often remarked?” (Remarks on Discovery, 33 


F.R.D. 56, 64-65). 


We adopted from England the rule of secrecy when 
we did not have England’s reason for secrecy. Since 
we so faithfully followed the example of England in 
adopting grand jury secrecy we should not shut our 
eyes to England’s reasons for abolishing it. 


The Federal Experience. 


Federal civil procedure permits broad pre-trial dis- 
covery. (Fed. R. Civ. P. 26-37; 4 Moore, Federal Prac- 
tice §§26.02-.03 (1950).) The fallacy of the arguments 
against grand jury disclosure “has been starkly ex- 
posed through the extensive and analogous experience 
in civil causes where liberal discovery has been: al- 
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lowed. . . . Indeed, that experience has suggested that 
liberal discovery, far from abetting, actually deters per- 
jury and fabrication.” (Brennan, Remarks On Dis- 
covery, 33 F.R.D. 56, 62). Thus the arguments against 
grand jury secrecy cannot rest on unfavorable experi- 
ence with civil discovery. And they certainly cannot 
be based on experience with disclosure of grand jury 
minutes in federal criminal cases. There has never 
been any such experience. 

“[H]ow can we be so positive criminal discov- 
ery will produce perjured defenses when we have 
in this country virtually shut the door to all such 
discovery? That alleged experience . . . is simply 
non-existent. So if it be true, as unfortunately 
it 1s, that crime is on the rise in America, we 
surely can’t blame that regrettable fact on the 
operation of criminal discovery procedures.” 


(Ibid). 


It is therefore plain that arguments against grand 
jury disclosure cannot be sustained by reference to ex- 
perience with discovery in federal courts. On the con- 
trary, the excellent results obtained from civil discov- 
ery make a convincing case for disclosure. 


The States’ Experience. 


Recent state decisions mark an unmistakable trend 
in the direction of liberal pre-trial inspection of grand 
jury minutes in the discretion of the trial court. (E.q., 
State v. Faux, 9 Utah 2d 350, 345 P. 2d 186 (1959) 
[defendant permitted to examine grand jury testimony 
before trial so he could determine at trial whether there 
was any inconsistency in the testimony]: State ex rel. 


Clagett v. James, 327 S.W. 2d 278 (Mo. 1959) [de- 
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fendant allowed pre-trial inspection of grand jury tes- 
timony of witnesses who would testify at trial]; State 
uv. Moffa, 36 N.J. 219, 176 A. 2d 1 (1961) [defend- 
ant permitted pre-trial inspection of grand jury tes- 
timony to prepare his defense]). In State v. Faux, su- 
pra, defendant was indicted by the grand jury for mis- 
conduct in office. A Utah statute provided, in language 
similar to that in Criminal Rule 6(e), that the tran- 
script could be exhibited to no one other than the 
County Clerk and the District Attorney “except upon 
written order of the court duly made after hearing. .. .” 
(Utah Code Ann. §77-19-9 (1953)). In a well rea- 
soned opinion the Utah Supreme Court held that the 
trial court did not abuse its discretion by permitting 
defendant’s counsel to examine the transcript before 
trial. Thus the court did not have to decide whether 
defendant was entitled to pretrial inspection as a mat- 
ter of right. But the opinion indicates that if the ques- 
tion had been presented the court would have held that 
after indictment the defendant has an absolute right to 
the transcript. After reviewing the five traditional 
reasons for maintaining secrecy, the court said, “It will 
be noted that after the indictment is returned and an ac- 
cused is arrested, the reasons for secrecy have largely 
been spent.” (345 P. 2d at 187.) The court recognized 
that deliberations of the grand jury may be protected 
by secrecy, but, 
“While secrecy may be justified at certain stages 
of the proceedings for the purposes hereinabove in- 
dicated, all fair-minded persons will concede that 
ultimately the full truth should be revealed to the 
court and jury. In such instance the truism should 


be recognized that the truth should have nothing 
to fear from light.” (345 P. 2d at 188-89.) 
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The court then pointed out that in a preliminary 
hearing procedure, unlike a grand jury investigation, 
the accused is afforded an opportunity to adequately 
prepare for trial because he knows what the witness 
against him testified to. The court concluded: 

“Our law has come a long way since the days 
of the English Star Chamber when men were tried 
without being present and condemned on testi- 
mony of witnesses whom they were never permit- 
ted to see. If anyone is under the illusion that in 
this country one may be condemned for alleged 
crime upon evidence taken in his absence and kept 
secret from him, it is heartening to be able to 
point out that such is not the state of our law. 
Fortunately such proceedings are not now regard- 
ed as among the brightest chapters in the de- 
velopment of our system of justice.” (345 P. 2d 


at 189). 


Many states only occasionally employ the grand jury 
to initiate criminal prosecutions. Long and satisfactory 
experience by states that use the preliminary hearing 
procedure completely refutes the arguments of those 
who insist that secrecy is necessary to “protect the ac- 
cused,” or to “protect witnesses from the accused.” 
According to a 1931 survey, nineteen states permitted 
felony prosecutions to be initiated by information or 
indictment. In the majority of these states most prose- 
cutions were initiated by information. (Morse, Survey 
oF the Grand Jary System, 10 Ore. L. Rev. 101, 121- 
23 (1931)). In Kansas and Wyoming. for example, 
the grand jury is seldom used. In Kansas it is used 
only by a petition signed by taxpayers and addressed 
by the court (Kan. Gen. Stat. Ann. §62.901 (1949)). 


Ape 


In Wyoming it is used only upon order of a district 
court (Wyo. Stat. Ann. §7-92 (1957). See Calkins, 
Grand Jury Secrecy, 63 Mich. L. Rev. 455, 469 n. 
51 (1965)). Four states have provided by statute that, 
after an indictment is returned, the defendant must be 
furnished with a copy of the grand jury minutes in 
advance of trial (See Cal. Pen. Code $938.1; Iowa 
Code §772.4 (1962); Ky. Crim. Code §110 (Baldwin 
1953); Minn. Stat. Ann. §628.04 (1947)). In Cali- 
fornia the great majority of prosecutions are started 
by filing an information. However, when the grand 
jury is used the defendant must be provided with a 
copy of the transcript of testimony before trial. This 
procedure has been mandatory since 1927 (Cal. Stat. 
1927, ch. 684, §2, amending Cal. Pen. Code $925 (now 
§938.1), see Cal. Stat. 1959, ch. 501, §2, as amended 
Cal. Stat. 1963, ch. 687 $1). There is no evidence that 
giving a defendant the absolute right to the grand jury 
transcript before trial has had an adverse effect on 
the fair and free presentation of evidence. On the con- 
trary, the grand jury has remained a vital and effective 
instrument of the California judicial system (Kennedy, 
Historical & Legal Aspects Of The California Grand 
Jury System, 43 Calif. L. Rev. 251, 267 (1955)). 


Secrecy need not be entirely abolished to assure the 
defendant a fair trial by allowing him to adequately 
prepare his defense. In California ordinary sessions of 
the grand jury are conducted in private. Unauthorized 
persons are not permitted to be present (Cal. Pen. Code 
§939 (1967 supp.) ). Deliberations and voting are done 
privately. A transcript of the testimony received is 
made only if an indictment is returned (Cal. Pen. Code 
§938.1 (1967 supp)). Thus the privacy of the person 
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who is not indicted is protected. If a defendant who has 
been indicted is not in custody, neither the fact of the 
indictment nor the contents of the transcript may be 
disclosed (Cal. Pen. Code §§924, 938.1 (1967 supp.)). 
Thus, secrecy is insured when secrecy is necessary. 
When the reasons for secrecy disappear, disclosure is 
permitted. 
Conclusion. 


The inescapable conclusion to be drawn from this 
review of the experience of jurisdictions that permit 
disclosure of grand jury minutes is that the reasons ad- 
vanced for maintaining secrecy are based on false prem- 
ises. It will not be denied that an accused can better 
prepare for trial if he can use the grand jury transcript. 
His trial is unfair if he is unable to adequately pre- 
pare for it. It is unfair to allow the prosecution to use 
the transcript and to deny that privilege to the ac- 
eused. A defendant who does not receive a fair 
trial is denied due process of law (Moore v. Dempsey, 
fol U.S. 86, 43 S. Ct. 265, 67 L. ed. 54% (1923); 
Paaiko v. Conmecticut, 302 U.S. 319, 58 S. Ct. 149, 
eZ L. ed. 288° (1937)). Appellant was deprived of a 
vital source of evidence and information essential to his 
defense. Due process is violated when the accused is 
deprived of evidence favorable to his defense (Brady 
2. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. ed. 
2d 215 (1963)). 

“The Constitution does not discriminate between 
evidence obtained by the state from an extrajudi- 
cial statement of a witness and testimony given 
by that same witness before a grand jury. The 
life or liberty of an accused is no less important 
when the source of the favorable evidence is a 
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grand jury hearing. Therefore, a statute that would 
stand as an obstruction to such disclosure .. . 
must fall before the Constitutional requirements 
of due process.” (Calkins, Grand Jury Secrecy, 
63 Mich. L. Rev. 455, 489 (1965)). 


To the extent that Criminal Rule 6(e) permitted 
the trial court to refuse appellant’s request for permis- 
sion to examine the grand jury minutes before trial, 
that statute, and the court’s refusal, violated appel- 
lant’s right to a fair trial under the Due Process Clause 
of the Fifth Amendment to the Constitution. A federal 
constitutional error compels reversal on appeal unless 
the government can prove that it was harmless beyond 
a reasonable doubt (Chapman v. Califorma, .... U.S. 
ee Se Cie wl alee ed 7d) 705,07 Ona lel (1967)). 
Without the Bren jury transcript appellant was un- 
able adequately to prepare to defend against the tes- 
timony of dozens of witnesses given in a trial that 
lasted three months and filled over 15,000 pages of trial 
transcript. The constitutional error committed by de- 
priving appellant of the opportunity to adequately pre- 
pare his defense was not harmless. The judgment of 
conviction should be reversed. 

Batt, Hunt, Hart & Brown, 
CLARENCE S. Hunt, 
FREDERIC G. Marks, 
JosEPH D. MULLENDER, 
ANTHONY Murray, 

Attorneys for Appellant. 
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APPENDIX A. 
Complaints Reviewed by Attorney Finell. 


oc Monica, Calif. C2) 


Jan 14 61. -°._ | —— 


ocel 

Pris 

a ch Dev.Co, 
1 tile Cal. 

3 ii; 


Wth reference to Contract#IIIO Ranch # F.33#1I3 Jan 4 61 
m is Arthur and not Alfred)let me say thia. 


wife and I visited the nanoh in uune of 6Iand needless 
were greatly dissapointed. We were led to beltéve from 
ie pictures that is was a green lush area and we found 
ostly dry sage brush rocky road desolate looking prathbe 
ie also found that water is not too plentifuland that 
n.for same might be a rather expensive operation at beat, 
aE“ the variation in temperatures was much greater than 
stold. 


myview of all the above if the land is aa good as you claim 
ten there should be no difficulty for you to re sellMt 


is not as good as you claimthen we should have our money 
Pito us in full. 


Very Truly Yours 


Le eae, 


Arthur se 
951 Jth st., 


Santa Monica 
California, 
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r wy 

. ‘ 
a” Y. S. Besner 
Slip, Ue 


14818 Fonthill 
Hawthorne, Calif. 


| January 11, 1962 
mle Ranch Development Corp. 
(1) Wilshire Boulevard 
svely Hills, Calif. 


2a Sirs: 

I recently read an article in the newspaper that said 
ju firm would refund all money paid on land bought at 
imLe Ranch if the buyer was dissatisfied. We are among the 
satisfied buyers. We feel that pictures we were shown 
‘Sepresented the land we bought. My wife and I drove to 
pre Ranch this summer to see our land and were very dis- 
ypinted. It was nothing like we had been led to believe. 
> is true that you are refunding all money paid by dis- 


I 


itsfied buyers, we would appreciate it if you would refund 


Ir, providing the refund includes all interest paid. 
1a you 


| Respectfully Yours, 
W. S. Besner 


| Contract No. G=-964 
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| , 
| a) a 
| 1106 N. Concord St. 


Santa Ana, Calif. 
January 19, 1962 


. \! U0, 


QT as GY 
Oe j a 
¢Ranch Development Corp. i RECEIVED 
Mr. G. L. Weller z 
lshire Blvd. 
}i Hills, Calif. 


een, 


W herewith give notice of recision of our contracts 

r 2727 and 2728 dated October 25, 1961 for the purchase 
alestate parcels K-1-45 and K-1-44 respectively in Section 
Gnble Ranch, Elko County, Nevada. 


fT: initiation of this recision is specifically based upon 
hrough conviction that the present status and immediate 
elevelopment and industrialization of the town and surrounding 
o Montello, Nevada have been grossly and fraudulently 

pysented by the seller. 
Bi were briefly shown copies of the Declaration of Restrictions 
h State of California Subdivision Public Report regarding this 
ry and, after our signing of the contracts to purchaze, both 
ih torether with our payment record receipt book were retained 
ejeller without our knowledge and against our will. | 
| 
iiwere specifically made to feel by the seller that we could 
tio "reap a big harvest" on our investment in a short time. 

4 


agin specifically, the seller claimed as evidence of the 

2,ive heavy industrialization of the area, the location there 
lize distribution center by Sears Roebuck & Co. To our 

“e this claim has no basis in fact. 

lieed we are thoroushly convinced that any development of 

mM investment -wise either at present or in the foreseeable 
2/ill be only to the extent artificially and superficially 
“by the scller. 


(therefor rescind these contracts to purchase and demand 
- of all moneys applied thereto. 


A 
.) pertinent documents concerning this purchase will be 


“ upon your acknowledgement of this rescision and our 
S.of money due. 


Yours Truly, 


“« Atty. General, ~S * < ; eS : = 
feeeece of Calir. ‘ 2 NS 
warren Re. Beveridge 


aesemolyman ; ; Paar 
Lester PaGeeelvan ee Oe Ca’ = BW atest Gr 
Antoinette T. Beveridge 


> 2 
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EXHIBIT 3-308 


Edward K. Ingraham 
| 3909 West I48th St. 
j Hawthorne 9 Calif, 


Jan, I8th. 1962 


Hbert MoDonald, Atty. 

jo Westates Land Development Corp. 
ple Ranch Deve Co. 

41shire Blvd. 

4 Hillis ° Calif, 


Le Sirs; 


‘ read an article in the paper, in regard to your fest itt with tt 
¢ State Realty Commission. 

n this article you stated, that the money paid toward the purohe 
4 would be returned, if the person felt they were delt with unfs 
i , and my wife both fall in that catagory. 
e the "Movies", and last July we took a trip to see ‘the,’ "Land", 
eedless to Bay, that after seeing {t we'felt worse. "No trees, 
z juet no nothing, but there was, “land"*, and the man showed us 
hat he thought was our IO acres, but he oouldn’t be suré. : 
Montello, is not a thriving town, and if you want my opinion, 
te monet, would be better off if it was, when’ down, and 
cten 

The only good thing I can say, is , the “Food was‘good, and the 
Hr was nice, and the accomadation's at the "Motel", were oomforts 
rad Was being worked on, and was in very bad condition, and we ¢& 
k and the man running the grader pushed us out, but banged up th: 
f our car. We were so glad to get away from therethat we didn't 
0 any complaining, but just keep on going, with a grateful wave 
boks, for his effort. 

|My book say's we have paid $440.00 on contract G-884 Ranoh No. 
e 

| I*ll look for your check. 

| Thanks for your consideration, 

I remain , 


Yours Sincerely; 


Edward K. Ingraham 


Lfwad Ke 
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Jan. 12, 1962 


ai Sir: 
Upon information received from the Nevada Real Estate 


mseioner, we understand that our money will be refunded 
othe purchase of Ranch E-21-7, contract no. G-682. 

i I,James R. Rossi and Clarance C. Smith, both had 
amislead by Jack Savage, of San Jose sales represent- 
ti of Gamble Ranch. He showed us green pastures with 
mance of cattle roaming and lots of water. Upon in- 
sigation we found that what we had purchased was nothing 
cewhat was told to us and what was shown to ua. 

Hoping to hear from you soon 


I remain 
Yours truly, 


, SD. Mrsupoe 
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Jan. 15, 1962 
San Diego, Calif. 


: ee) 
sjic Westgate Land Development Corp. a a 16 962 
\ewilshire Blvd. 
mly Hills, calif. 


Attention; Mr. Robert McDonald 
uMr. McDonald, 


“¢ reading the article in the San Diego 

q 
., NewSpaper, concering the misrepresented 
idon the Gamble Ranch, | believe I fall in 
itline. 


‘el misled, as at the time of purchase we 
‘eshowed pictured and pamplets of lush 

ag. As 1 understand, it is mostly sage- 
is with no water. This property is to far 


| 
mthe conveniences I was led to believe 


"| 


‘ethere. 


eld like my money back as 1 am very dis- 
ee d e 


Inch number is DP 13-118, and my contract 
244. 

j 

ect to hear from you soon. 


Sincerely ae 
Seoviut pee os 


Ric ba tare E. Senn Jr. 
5163 Aberdeen St. 
San Diego, Calif. 


a8 
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Ricnari &. Senn Jr. 
5163 Aberdeen st. 
San Diego 17, Calif. 


Pacific Westgate Lani Develorrent Corp. 


9412 walshire Blvd. 


Beverly Hills, California 


t 
i 
t 
6. 
! 


—ee ATTENTION: bar, RObert MeNonala 


va aes 
ao : 
yas * af 8934 Eldorado Parkway 
5 ae El Cajon, California 
ee a January 14, 1962 
a Sir; - -~ 


| 
understand that anyone who feels the pro- 


aly 


y at Gamble Ranch was unfairly represented 
dle to get his money returned, 


Pie titely feel that the property was mis- 


rsented, It was presented as being right at 
i 


ey near to the pictures shown of deep grass 


penty of water. I was told by the salesman 


he water table was only 12 feet deep and now 
our from other salesmen that it is from 200 


; 
Ol feet deep, 


& aw the property this summer and were disa 


ited to see that it is desert, no water and 


"es * 


‘€se reply as soon as possible, 


Yours truly, 
rk - E-2 797-12 
Pi fie- 1227 
Jit pry. L R troy Ler 
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Page A- 


AFTER FIVE DAYS RETURN TO 


bt oy 


j es ae LL lee tee L foe le porns ia Loe], 
ef Lf fi 2 We Les ee Reccle usr 
Deverty 72003 


Cal Fe ee ; 


Tr ye eee en 


JOP HOOIEMER Sj Siok) Pade A- 


January 15 1962 


‘eble Ranch Development Corp. 
42 Wilshire Blvd. 
erly Hills, Calif. 


etlemen: 


cording to newspaper articles, Mr. Robert McDonald, 
torney for vacific Westgate Land Development Corp. 

tted "Californians who think they were bilked in buying 
aole Ranch land in Nevada sight unseen can have their 

o2y back.....the money, regardless of the amount, xuguxdx 
BSXBKXSHBXANRBKRK that they have paid, will be refunded in 
ul immediately." 


2el that the property has been grossly misrepresented, 
rends of mine who have visited it have told me that it is 
0 aS represented by your literature or salesman, 


n enclosing my contract payment book 1868, showing that 
ive paid $345.50 3; also contract book 1869 showing 
axent of $260.00 

/ $605.50 total. I hereby request the return of 
yyayments in full. 


lve not yet written to the Nevada Real Estate 
fission about this, and shall await your reply before 
9 oing. 


| 


Sincerely yours, 


RM (phone 


i Robert M. Stockton 
' 1020 So. Ditmar St, 
Uceanside,Calif, 
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RYGISTERED 
RETURN nm CLIPE REQUESTED 


GAMBLE RANCH Deve'opment Corporation 


9412 WILSHIPE BOULEVARD 
BEVERLY HILLS 
\ CALIFOMNIA 
s 
a 


(i 
mene eee I 
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Irs Exlamay Suehnholz 
4807-E-Florence Ave, 
Bell, Calin. 
Jamiary 9th, 1961 


Refer to; Parcel, NoW.d -S.Est- Sees 
of scotion 33 Township 39n 
Range 69E, In Gambele 
Ranch, Nevada. 


Dolores A. Hoffman FLL. Gillhouse 


Authorized Asent Salesman. 


Deer adam; 
On or sbout “November 2nd 1960 I called your Office by 

the nreserived Telephone mimber given on the Television Advertise- 
ment. Then on November the fourth your Salesman namely, F.L. 
Giilhouse celled at my home, et the above mentioned address. 

Ke shoved my husband and three other guests at my howe, some 

Colored slides, and a recoréed voice on’same, also iie showed then 
several picture advertisenents and mace several statements re- 
sardinz this orojectend he mede st tenents before my husband and 

the witnessee as follows, ‘iat the weter was shellow at fifty to 

one imnéred feet, oll excess reads to the pronerty werebeing 
€eveloned tl.erein without cost to us, the plots were all marked 

ana surveyed, That o larce new Ganbling casino was planned for the n 
neor future, Ax¢ he showed a letter with the Governors signature 
thereon, stating that the land was lush grass lend, showing pictures 
of cows ;resine thereon, aleo tiat there would ve electricity 

“es cveilleble, cnd that natu: cl Crs was borderin:: the vronerty. 

Vow Curing the conversation with ir Gillhouse, = husband said 

thet he would first lise to visit the site, >nd mare cure of 
scticfeection, bit ..c then stated, that he had a snectal piece of 
pronerty that wac bordering on a mein road leading out of the new 
Gacema: vile vOownsnip, cad ke adwee c voule ele ic eveetal 
Meseain on tris parecl it i voulu net ri tb “My, oc te vent to 
POU mecm oe Ire vi) t wile Des cel vies still avaiieple, scliceve 
meee in t.c -eoity .orlor .iriaess anu met so many neonle ne wanted 
uc to have this cpeclal parcel, 

SO e-ter he finished his phone conversation, and stateGg that the 
meseel wos nvoilsple, -¢ signed the contr:.ct seyins 7125,00 down 
ecm ents to st =t bee, 16t4, LOGO) ot tile sate om jo 50) olws 
(USePSSe5 Hh BCG 225 SGnby BYeRAevest) Ofols Tebusel Ca Mopralal rein, olelel 


o 


eee ceo Ace! os V2 726,19) voyiac tile Mmoncsty (Ome cirneesnll, 


-2@2 in sune 1961 I too) HOME Oz ule) ourvose ohechecling 
Che OC <a, I 26 Hp Woe) eee wabpallhee Inakialem, Wy) Tei\epeG) 

SSSR WEL BS Ck SeePeleseeceen)| RL Tee Ge Tes Wier 1 Wale onseodiaesl 
BBS SyOre soChneoeee? teal Ove WE wrecaed4 If level 
75) Tox@ “el Gap gesher BRE Seeder win taEbee wand Bina 
~ so828 2.0 GY be? re Be, “st Be Wee eiselGdlas eontieacwo 
omnes Tbs here k? Gate Jha. Gad ine thelpeadl Fae Danalaroun 

28 corner tlecec fa, 1 then esied ir Doavidson 


9 


veeet 
Beane 


io) 


wee 


oO Tama, 1 ml ge) Louw 
ec to me, cnd vias not the 
on the proposed townsite, “hen 
iy to_reoach viater in less 
lead via. Nat or-the scales 
236 LEME, He GLE eieeued, 
contimicc next pare. 
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cimueé from nase ones 
; in order % a) frill < welt for weter — ROU deco stance. rom. SOOUR00 

ctriel ty WAS 
oe Then there wee the eeceenet cont of lances the land 
aie ea es ve also stoteé thot he aid not Jnow of pny new 


é SORE Ti DEVIC Eon, ang fincine @ll the ri pe enroees catia made 
Wemoores:.oOn 2 x. ah. Gillhouse, I becane vezy misn voset snd 7 
Penec crt:e to hin, ue then Leeone very evasive, aad stenped into 
Secvion oon in€ roce off. we were lez at BusHCGU ST ee AL eRe 
tclves, he rceturmea Siortly, en@ I esleé him voulc he be tind 
, “to eno me a plece where I coulc leave ny iouse Trailor, and 
le worleé be Jind enouch to sell same for me for I Gid not want the 
Meee ob Lin~ same bee) to bell, Calif ornia, end that I would be 
mommcy Hic ten nercent for tne sale price, he soid that he would 
leé to. cnc then we lest “for hone. Then we Gid not receive any 
p02 nin “or one :onth an¢ I sent a man out there to houl ny 
les bee: to Bell, C lif,. shen I errive there with the reulias 
I foanc iy treller insice was wreele¢, It cost ne 7100. OO) BOr 
al replacencnt thereto. _ i eae ee 


wont to soy here, that after I returned, I called your Of-cice 
>, £.L. Gillhouse to come to my hoise as I wished to sce hin 
5 pore oe would be exe 14 a Tew cows, that was sbout six 


Mmmeocecuavement in the wos Anseles ines ead alse our Local 
Tee} ee ston Park Sicnal, I em hereby recuesting the refund 
memowl! w:rchase price in soo Talth. 

Hemeonnd UAL) tele eare of tiuis matter promotly, with the herds of 
Lene DPevelonnent Ciena aio, stig Gemepolauaice Whliesl Wie Eanes 
BearOraeys 20: tie Ur Be Or Gur Wreel@in If fle! Howe Oe Ow 
Beem tC Nates Of Sune tier ein, and I assure you 1 will not 
fees Over no six montis, I will then co further with the matter. 


ve 


Fese? BEAny SOMES 


Ohlone a 
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CAMBLE RANCH Development Corp. 


$412 WILSHIRE BOULEVARD 
BEVERLY HILLS 
CALIFORNIA 


I Oe He FO FO NETRA REEL NE IE RR 3 RE 
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APPENDIX B. 
Complaints Reviewed by Attorney Ross. 


SLT? Slice Avs, 
‘Costa Meta, Calif, 
dug. 6, 1968 
eRench RE: A.W.Ayers 
| Wilenire Bivad, Raneh D-3-5 


ly Hille, Calif. Contraet 1411 


"on the 19th, day of February, 1961, fraudulent, false 
rue stats were made to igduse me to urohase @ parcel 
ble xanch, wn as D-3S-5, under Boni caet #1411. Through 
é€e-at, your “advertizing, anf publication of " Gamble Ranch 
to", I cas nde te dolinye this. wevepare anon and home 

oC POs} peo ot los I find 1% arid and baren wasteland, 
erexc’d @cuang refund ef four thousand seven hundred ninty 
1s €24 ten cents. ot 792,10 ). 

@ ag $4,990 20 
st pate , 132208 


ee 3 
isount on payeff 310 46 
3 6, 79E.10 


On adviee of councel, I give yoitnis, onbon tunity 
Festitution. in immediate reply {s expected, or legal 
will be takez. 


PERS 


kis an 


EXHIBIT 3-420 Page E 


ot 


EXHIBIT 3-500 Page BY 


EXHIBIT 3-500 


age B- 


august 2, 1962 
1140 Dewey Averme 
| Los Angeles 6, Calif. 


Garble Ranch Development Corp. 
9412 Wilshire Blvd. 
Beverly Hills, California 


Dear Sirs: 

Toalosed {9 wy payment book and check for $15.00. 

$in0e yout_ponpeey- oon nevtonger-w¥i Tabla Nath parcels 
in California due to misrepresentation in advertising, I 


would likes a-letter from you stating your plans for the 
California buyers who have contraote with you. 


It is ons thing te buy land from a California corporation 
who has expansion plans for Nevada land for California 
buyers, and quite another when the corporation is prevented 
froe further selling in California. 


oes Eupec tate an iumdiate explanation from you. 


Very truly youre, 


Virg ow 


Sy 
cot Harold L. Myers, Atty, 
| 215 ¥, Sth Street 


EXHIBIT 3-501 


Page |] 


0. L. Newton’ 

501 West Lathan , 
| - : 
Hemet, Calir, 

| Knob- Development -Gorp, 

lliire Blva 

j 

ite »Calir, 


Dear Sire; 


I have been paying on 10 acres of 1] 
Afer seeing the 


land I fee) you have great 
tsand advantages, Water is Unavailable also power. Both weuld 
| == acquire. The 


Be ] : 


= 


© ay the least I am dissatisfied with the 
mosy should be refunded, 


dte I have paia #415.00 into the 
IC pal, 
#45, 


ly Overstated ites 
land laoks like it wouldn't grow 
Purchase and feel 


land, goa interest 


ih 


avait YOUP- mediate anavwer, 


Z an inclosing a selr 
on. your convenience.; Rremerer 


addressed 


a = 
=: 


Sinoerely, 
Cemke Newton 


| Contract #2549 
| Ranch K-1-16 


, 5 
EXHIBIT 34506 Page B 
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al 


6 
snk WEINBERG 
\ 
1 
Pa. @oRrodn 2383 WEST THIRD STREET 
BEE gieouren LOS ANGELES 87, CALIFORNIA 


cAad mw. BOROON OUnnian G-2323 
ARC €. @HELOEN 


November 19, 1962 


i moy2 0 HP 
| 
mt» Ranch Investments 
3 irighton Way 
veiy Hills, California 
Re: Mr. & Mre. Harry Novick 
Contract G46l 
Branch No, D-3-12 


vtlinen: 
yt 


r to advise you that we have now been consulted by Mr. and 

s. |jarry Novick regardinggtheir purchase of a forty acre section 
hegamble Ranch, on Juné 25, 1960. After reviewing this matter 
rouhly, with both the State Real Estate Commission and certain 
It¢s in and around Elko, Nevada, we have been instructed by Mr. 
Ms. Novick to advise you that they hereby elect to rescind the 
eelent made by your company, as seller, and the Novicke as 

er) in writing, dated June 25, 1960, on the ground of fraud, con- 


injof your company's representation regarding the condition of 
sal property. 


stcrments, both written and oral, the Novicks were led to believe 
tire was an adequate water supply available, whereas water was 
ds be 200 feet down in some spots; that there were access roads 

eryompleted or about to be completed, when in fact, no such roads 

t(\itheir property; that there was electricity available, when in 

' i such power exieted; and that the said land was capable of grow- 

Cros such as alfalfa, pasture, small graina, corn, deciduous 


yy and potatoes when, in fact, the soil is unable to support the 
vil of these crops. 


meee ened is hereby empowered by Mr. and Mrs. Novick to 
rt restore to you all things of value relating to this transaction 
‘yur restoration to the Novicks of their total purchase price to 


* | the sum of Seventeen Hundrend Seventy-five Dollars ($1775) 
fee Paid to you. 


‘E: November 19, 1962 


\ GORDON & WEINBER 


ina aron en EXHIBIT 
tcMr.& Mrs. Novick 


Attorneys for Mr. & Page B- 


Ree 


‘Rage B-7 


at POR pir pty ‘yee 


AGELED 
aur gffoes gf 


*#XHIBIT 3-509 


Lf aarm = 

Gorpon & WEINBERG 5 . , 
2323 wesr THIRD STREET “, o 

LOS ANGELES 57, CALIFORNIA ee 


Gamble Ranch Investments 


9615 Brighton Way 
RETURN 
pee SPQUESTED 


Beverly Hills, California 


LIVE-WIRE LINDSKOG, INC. 
REAL ESTATE AND INSURANCE 
Post Office Bon 1349 
710 IRWIN STREET 
Telephone Glenwood 4-08)2 
SAN RAFAEL, CALIFORNIA 


Sept. 17 1962 


P.O. Sex 296 


168 E. Blithedale Ave. 
MILL VALLEY - OUnlop 86-7331 


aoific Westsatates Land Dev. Corp. 
9615 Brighton Way 


Beverley Hill, Calif. 


Sear Sirs: 


Nearly two months ago I wrote you 


regarding my C-6 property and todate I have 
received no anewer, 


To review my case, after I purchased 
nie property, I went to the ranch to see this 
0 sores. I was disappointed and feel there 
as been misrepresentation by the salesman and 
our literature. For example claims on water 
re about one quarter of the distance of aotual, 


I wish to be refunded for this invest= 
ant. Todate I have paid $366.30 to principal 
nd $149.70 to interest, balance owing $1624.70. 


This is the second letter so I am 
aking you again for an anewer before I proceed 
jpther, Please advise me promptly on thie 
utter, 


Sincerely, 


\ OF a ie . 
; 8 

25 Wiltehire St. 

Larkspur, Calif. 


EXHIBIT 3-512 
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EXHIBIT 3-540 Page B-14 


Date gay ny 198. Bee Identification 

Date 3-s4q In Evidence 

Clerk” “Sy District urt, Sou. Dist. of Calif. 
me 


Wayn 5 Payne 


Deputy Clerk 


Oe vs. 


_ EXHIBIT. = 77 inte 
ee No. Fi Ht 
= ee ‘lb Tot 

— ston 


: U. si — nies ea 
AE se AO TC AG 


PagerB-1 5) 


EXHIBIT 3-547 


September 28,1962 


Ge» seller 

geeSpecial Collection 
, elgbton Way 

ri/Hill, California 


r Weller: 


wil aware I have not made paymenta since Auguat,as I am very disr 
af:d the way things are handled. 


reised this piece of land in good faith. The representative told 

itln five years or so the value of this land would be worth be- 

n so and five thousand dollars an acre. Who could pass up something 
tit,I ask you?. There has been too much written in the Los Angeles 
th\Nevada papers against people buying such worthless land and I am 
ofthe suckers. 1 continued to make payments until I recsived my 
oyun and found out the valuation of the laad purchased is oaly 

h | total of $50.00. I immediately wrote The Gamble Ranch Investment 
hee Wilshire Blvd. telling them,too much has been written about 
wrthless land and I wanted my money rethurned,as promised,if not 
sfid, or a good explanation why I shouldn't continue to make pay- 
. | also told them I would discontinueW payment until I heard fron 

. fo date, I have not had one little note from them. 


ij4 position to may full payment,but still want an explanation or 
ner to my questions. If I do not receive some sort of answer,or 
anion immediately, will turn this matter over to my attorney. 

j 

nu; care for anything unpleasant and this is an unpleasant situation 
Oulare to answer thia letter and clear up statements, will be glad 
eal from you,otherwise I will set here and do absolutely nothing. 
perle do oWe me an explanation of some kind. 


Sincerely, 


Prue € Werle 


Margie zc. winter 
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APPENDIX C. 


scellaneous Complaints Sent to Gamble Ranch Co. 
and Found in Company Files. 


T4%5 So. Stanislaus, 
Stockto peg 
wy) 9,1962 


sable Ranch Develorment Corp. MMe 
965 Brighton Wav, 
jaerly Hills, Cal. ana 


I have just returned from a visit to the town of Montello, Nevada, 
sojee about the rronerty that I had purchased and I feel that’ I have 
jee a victim of a frist grade fraud. This is a misrepresention of vour 


durtigement and brochures that were shown to me bv vour salesman,who 


fagified this transaction out of proportion with distorting facts, 


fonello and Wells,Nevada concerning mv investment I am takine legal action 
it nce, as I do not intend to continue with this farce anv further. 

abe had a talk with Mr. Yvnne A. Savare, Real Estate Commissioner at 
no, Cal. and was told that all land sales of the Gamble Ranch 

fer) Stopped in California, due to the misrepresention of facta. 

hve been advised to contract mv lawver, Mr. Bradford Jeffrvs of the law 


ir,Jeffrvs and Jeffrys, Barbour,and Gibson or Mr. Joserh 0. Me Daniels, 


M _ Attorney of Elko County, Nevada, who has handled several of these 


jaj/ on this nroverty bv return mail I will be forced to start legal 


concerning this property. So, if I do not receive mv money that was 
= immediatelv, against the Gamble Ranch and all narties involved. 


EXHIBIT 3-2132 Page C-1 


act No. in x and 33452 
Marv A. Gimenez 
Marez le Z Lang 


Ootober Sth 1962 


Gamble Ranch Development Corp. 
9615 Brighton Way 

Beverly Hille 

Calif. 


Gemtlemen; 
Pursuant to information in the July-August 1962 


. tesne of "Real Estate Bulletin" as follows "Brought 
.H. Baker 

$5 1005. No’. Grand Ave. Gj 
ovina, Calif. . . . °) 


Gamble Ranch Development Corp. — 
9615 Brighton Way 
Beverly Hills 
Calif. 


Our account No. 1264-- D-15~9 - eee ea oa 


Yours trul Vp 
MEND a Ve 
Mr & lirs Wm.H-Baker 


1005 No. Grand Ave., 
Covina, Calif. 


CC-W.A.Savage Commissioner 
Division of Real tstate 
State Of California 

1015 L Street 

Sacranento, Calif. 


Pose = 
2 tide vafirrd He ober da Cede Jew - 
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October Sth 1962 


Gamble Ranch Development Corp. 

9615 Brighton Way 

Beverly Hills 

Calife 

Gemtlemen; 

Pursuant to information in the July-August 1962 
issue of "Real Estate Bulletin" as follows "Brought 
into court, Johnston pled guilty, was fined $525.00 
and given a 60-day suspended sentence, concurrent 
with a judicial order to refund all purchase or 


deposit moneys upon buyer's requests. etc. 


We previously requested refund efter having made the trip 
to the Gamble Ranch end aiscovered how mich it had 


been misrepresented to us. 


We are again requesting refund od a11 our purchase 


sanoney ($540.00) 
Our account No. 1264-- D-15e9 
Yours trul 
Ma Ba hiv’ 
Mr & Mrs Wm.H.Baker 


1005 No. Grand Ave., 
Covina, Calif. 


CC-W.A.Savage Commissioner 
Division of Real tstate 
State Of California 

1015 L Street 

Sacranento, Calif. 


Yen es 
he nofed Ha ober i. URAL few - 
UV Tanz 
Oe 
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thereon ! 
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8 Lyndale Avenues 
ona, California 


tember 2h, 1962 Gs apes 

sram H, Ross | \ eee 8 

3 Angles, Calif. Sy ey? (beoy! 
Re: Gamble Ranch ES ine ae 

ir Sirs 


Mr, Anthon} Verna has informed that he has settled his 
laim with Pacific Westates Land Development Corp. with- 
, retaining a private attorney as we had previousty plan- 
de 

We would also like to make a similar settlement because 
' feel that the salesman had made misrepresentations by 
ating that the soil was rich,fertile soil and water could 
y obtained at 8 to 20 feet. 

Our balance due is approximately $2,000. Your immediate 
sention to this matter will be greatly appreciated. 

one very truly, 


Victor De Marco 


gil. Differ 
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(a) . Core ee e | —L_ 
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| ae 


ge tellne ee tp sn a 


WENDELL MACKAY 


ATTORNEY AT LAW S 
SECURITY BUILOING ha 
102 NORTH BRANO BOULEVARD o 


GLENDALE 3, CALIFORAIA 
Citrave 11-2169 


October 19, 1962 


1 Estate Comission 
'the State of Nevada 
ison City, Nevada 


Ret Cecil B. Van Sciver, 4751 Lowell Ave.,) Ladyer cont be etd 


La Crescenta, California, qin 1fr0/er 
Contraot 2151, Ranch K-23-10 — 

and 
Cnarles Bradshaw, 7920 Wentworth, 
Sunland, California tarulh gored 
Contract G-572, Ranch E~25~-7 and hy i ddan. 


Contract G-576, Ranch Be7-13 
all with : 
Gamble Ranch . 


tlemens - F 

hire Cecil Van Sciver entered into a contract with the 
resentatives of the Ganble Ranch for the sum of €4490.00 
has paid in the sum of *1245.47. 


Mr. Charles Brandshaw entered into two contracts with 
i representatives of the Gamble Rahch, one for the total 
tract price of $6,009.09, upon which he has paid in 
08.61; anc the cther for the total contract price of 
090.00, upon which he has paid in $1107.10. 


Each of my clients feels that there has been a fraud 
eticed upon them in this matter, and we are informed 
t your Honorable Commission has declared that the sale 
the Gamble Ranch, or portions of the Gamble Ranoh, 
isututed misrepresentetion, if not fraud, and that you 
l ordered them to refund the money that eaoh of the 
ipective purchasers had paid ine 


“ovuld you please verify whether or not your Commission 
i issued such an order, and advise us how we should 


ceed to colleste 
Very truly yo Sy 
ZZ a 


Fendell Mackay 
a 
| Gamble Raneh 

9412 Wilshire Bivde 


Beverly Hills, Calif. 
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August 3,1962 
amble Ranch Investment Company 


412 Wilshire Blvd. 
everly Hills, California 


ear Sirs: 


have talked to my lawyer, Real Estate people and my Minister--"you 
sow I have been taken", 


m know I am a working woman and do not have money to through away. 
(ar ore ocle'~ representative was here two years ago and painted 


aes &] 


wae mdatimag and said 
lars an 
ced sen acres 
f -on of the 
: yeen taken. 
fevada pa~ 
2sentation 
ach rash 


perty and 
it in the 


GAMBLE RANCH DEVELOPMENT CORPORATION 


i 
9412 WILSHIRE RO rnia con- 


| 
f dishonest 


BEVERLY HILIS 
CALIFORNIA 


-.. . 
ep a a —agre “4 
rr rn ‘ 


Sincerely, 


Margie E. Winter 
ew/gh 
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August 3,1962 


ble Ranch Investment Company 
2 Wilshire Blvd. 
erly Hills, California 


r Sirs: 


ave talked to my lawyer, Real Estate people and my Minister--"you 
w I have been taken". 


know I am a working Woman and do not have money to through away. 

n your sale's representative was here two years ago and painted 

ha beautiful picture of the land and showed me pictures and said 
hin five years the land would be worth several thousand dollars an 
e--I could not pass up such an investment--so I purchased ten acres 
“G6. When I received the tax slip and found out the valuation of the 
d is only fifty dollars and taxes $1.45,then I knew I had been taken. 
ently I have read too many articles in the California and Nevada pa- 
6 concerning said land. Do you know this is fraud-misrepresentation 
land,etc. and you know what happens to people that makes such rash 
tements? 


ave paid in over nine hundred dollars on this piece pf property and 
ould like to have it returned.to me at once or I will put it in the 
ds of ny lawyer. 


ave also written to the Real Estate Commissioner of California con- 
ning this matter. 


Mm an honest woman and this hurts me deeply to find so many dishonest 
ple gn the world. 


Xpect a reply to this letter immediately. 


Sincerely, 


Margie E. Winter 
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ober 18, 1962 


ble Ranch 
2 Wilshire Blvd. 
arly Hills, California 


,lemens: 


Since receiving ycur letter, in answer to my request 
fa return of our money I am puzzled. Just what goes--? 
we the clipping which says quote " If there are people 
ifeel they were not treated fairly, please advise them 


pontact this office, and ti.e money, regardless of the 


nt that they have paid---will be refunded alsa, sgsulal 

hdiately." McDonald told the commission "we would be 

dled pink to give anybody who was not satisfied his money 
bi 


| You and I both know there was misrepresentation as to 
r--(there is ro question on that--you lost a case 
intly and that was one of the reasons). Shall I go on? 


This is our last request for a refund, before seeking 
1 advice. 


lle T, Killalea 
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APPENDIX D. 
Exhibit 1-1125: Consent Agreement. 


Case No. 33496-(EC) Crim. 
Wes As vs Benaron, eta 
Gov't Exhibit 
Date -2-47,No. 2 —, 3 Pencveiencien 


Date No. . In Evidence 
Clerk, U.S. Distri Court, Sou. Dist. of Calif. 


ee Tv Gre Deputy Clerk 
Wayne E. Payne 


BEFORE THE REAL ESTATE COMMISSIONER 
OF THE STATE OF CALIFORNIA 


IN THE MATTER OF THE SALE OF 
SUBDIVIDED LANDS IN THE AREA 


KNOWN AS "GAMBLE RANCH" BY No. H-15321 LA 
PACIFIC WESTATES LAND ORDER TO DESIST AND REFRAIN; 
DEVELOPMENT CORPORATION, STOP ORDER; and 


‘GRACE & McCANN,INC., GAMBLE RANCH CONSENT AGREEMENT 


DEVELOPMENT CORPORATION, et al. 


The Real Estate Commissioner of the State of California, 
having conducted an investigation into the above-entitled 
tmatter, has found and concluded from evidence satisfactory to 
him that: 

I 

The "Company" referred to herein is PACIFIC WESTATES 
LAND DEVELOPMENT CORPORATION which was incorporated under the 
laws of the State of Nevada on August 14, 1959 under the name 
"GAMBLE RANCH INVESTMENTS." The Company subsequently changed 
its name to WESTATES LAND DEVELOPMENT CORPORATION and thereafter 
to PACIFIC WESTATES LAND DEVELOPMENT CORPORATION. The Company 
was formed for the purpose of acquiring, and did acquire shortly 
after its formation, the title to approximately 236,000 acres 
of land situated principally in Elka County, Nevada, and commonly 
known as and referred to herein as the "GAMBLE RANCH. " 

LIC 

GRACE & McCANN, INC., is a corporation organized under 

the laws of the State of California. GAMBLE RANCH DEVELOPMENT 


a al 


CORPORATION is a corporation organized under the laws of the 
State of Nevada. Such corporations are owmed, controlled 
and operated by the Company and/or by managing and controlling 
persons of the Company, as sales organizations, and are integral 
parts of the Company's operations, 
Iil 
Since approximately December, 1960, the Company has 
been owned and controlled by J. J. Byrnes, Joseph Benaron and 
Samuel Reisman. 
The present members of ine Beard of Directors of the 
Company now are John W. Carey, Helen Rubin, and R. N. Nickels. 
The managing officers and employees of the Company until 
approximately April 15, 1962, included J. J. Brynes, President; 
John William Carey, Vice President; Helen Rubin, Secretary; and 
William Stein, Sales Manager. 
IV 
Various parcels of the Company's properties on the 
samble Ranch have been subdivided and are the subject of Final 
Subdivision Public Reports issued by the Division of Real Estate 
of the State of California at various times between December 7, 
1960 and Aprii 3, 1962, which subdivisions are identified in 
the records of the Division of Real Estate as: RES LA 19472, 
RES LA 19473, RES LA 19474, RES LA 19475, RES LA 19768, RES LA 
17803 and RES LA 21608. 
V 


Subdivided parcels or lots of the said real property 


oe ind 


»wned by the Company, and known as the GAMBLE RANCH, having been 
videly sold and offered for sale to the members of the public 
-eslding in California, and the Company, with the knowledge and 
tuthority of its officers, directors and controlling persons, 
ind acting by and through its duly authorized agents and 
mployees, has published, distributed, issued and circularized 
yy advertisements, brochures, letters, recordings, documents, 
ictures and other written and oral statements various repre- 
fentations and statements concerning such lots and parcels 
ffered for sale, pertaining to the nature, condition, physical 
‘ttributes, economic utility, status and desirability of such 
.ots and parcels in California and to persons residing in 
alifornia; and residents of the State of California have pur- 
hased or have entered into contracts to purchase parcels sie 
ts of such subdivided lands owned by the Company in reliance 
ipon one or more of such representations or statements. 

VI 

The Company and each and all of the other persons, 
loth natural and legal, named below, and for their respective 
ieirs, assigns and successors in interest, agree, consent, 
faive and represent to and with the Commissioner and the People 
if the State of California as follows: 

(1) They, and each of them, consent to the making of 
he Order Wereinerter set forth and to each of its parts and 
erms, admit the truth of the recitals herein, and waive any 
md all defenses or objections whether known or unknown which 
hey, or any of them, may now have or may at any time in the 
‘uture have, to the form, substance, issuance and enforcement 
if said Order against them, or any of them; and 

(2) They, and each of them, represent and agree that 


aach and all of the legally required facts, and circumstances, 


-3- 


for the issuance of said order by the Commissioner exist. and 
- particularly that each and all of the facts, conditions 


and circumstances legally required for the exercise by the 


Commissioner of the powers conferred upon him by Section 10086 
of the Business and Professions Code and for the makine of the 
Order hereinafter set forth pursuant to such section exist; 
and, further, that each and all of the facts, conditions and 
circumstances legally required for the exercise by the 
Commissioner of the powers conferred upon him by Section 11019 
‘of the Business and Professions Code and for the making of the 
Order hereinafter set forth pursuant to such section exist; and 

(3) That each and all of them waive any and all rights 
which they, or any of them, have to a hearing by the Commissioner 
pursuant to and as provided for by Section 11019 as a condition 
to the making of the Order hereinafter set forth oursuant to 
said section, either prior to the making of such order or 
thereafter, and they. and each of them, agree that such Order 
shall have full force and effect as if a hearing as provided 
by such section had been held; and 

(4) They, and each of them, waive any and all rights 
which they, or any of them, have to a hearing pursuant to 
Section 10086 of the Business and Professions Code, or any 
part thereof, and waive any and all raghts which they, or any 
of them, have to make demands or requests as ,rovided in such 
section, and to any provisions that the Commissioner initiate 
any proceedings for injunction. or otherwise. in the Superior 
Court of the State of California, and they. and each of them, 
agree that the Order hereinafter made shall have full force 
and effect under Section 10086; oe 

(5) They, and each of them, waive any and all rights 


which they, or any of them, have to judicial review of the Order 


ie 


+ 


hereinafter made, either directly by mandate proceedings or 
otherwise or collaterally or by calling the validity of the 
same into question in any action, suit or proceeding, judicial 
or administrative; and 

(6) They, and each of them, agree for the benefit of 
the People of the State of California, that they, and each of 
them, will abide by, obey and perform the terms of the Order 
hereinafter made, that such Order shall constitute a promise by 
them, and each of them, to the People of the State of California, 
for the breach of which the People of the State of California 
shall be deemed to be irreparably damaged, and for which legal 
relief shall be deemed to be inadequate. and they, and each of 
them, agree that the Commissioner and the People of the State 
of California, or either of them, may enforce or secure the 
enforcement of such Order or promise by temporary restraining 
order, preliminary and final injunctions in suits in the 
Superior Court; 

(7) They, and each of them, agree and admit that this 
Order, including the recitals and the Order and each and every 
part of the same, are severable and that if any part, paragraph 
or phrase hereof shall be held to be invalid, either on its 
face or as spplied to any person, then the validity and effect 
thereof as applied to any other person snall remain unaffected 
and the validity and effect of any portion or part thereof not 
found invalid shall remain in full force and effect. 

| VII 

In the making of the Order hereinafter set forth, 
the Commissioner has relied and does not rely upon each and 
all of the foregoing agreements, waivers, consents and repre- 
sentations made by such persons, named or referred to herein, 


and each of them. f 


NOW, THEREFORE, YOU: 
PACIFIC WESTATES LAND DEVELOPMENT CORPORATION, 
also known as WESTATES LAND DEVELOPMENT 
CORPORATION, ALSO KNOWN AS GAMBLE RANCH 
INVESTMENTS; and 
GRACE & McCANN, INC.; and 
GAMBLE RANCH DEVELOPMENT CORPORATION; and 
J. J. BYRNES; 
JOSEPH BENARON; 
SAMUEL REISMAN; 
JOHN W. CAREY, 
WILLIAM STEIN; 
HELEN RUBIN; 
R. N. NICKELS. 
AND EACH OF YOU, AND YOUR AGENTS, EMPLOYEES, HEIRS, ASSIGNS AND 
SUCCESSORS IN INTEREST, ARE HEREBY ORDERED to stop. cease, 
jesist and refrain from selling or offering for sale, directly 
or indirectly, to any person within the State of California or 
to any person known to be a resident of the State of California, 
any lots or parcels of land in the area known as the GAMBLE 
RANCH, including but not limited to those lots and parcels as 
to which Final Subdivision Reports have been issued; and you, 
and each of you, and your agents, employees, heirs, assigns and 
successors in interest are further ordered to stop, cease, 
lesist and refrain, directly or indirectly, from issuing, 
listributing, publishing or circulating within the State of 
salifornia, or to persons known to be residents of the State 
* California, brochures, pamphlets, documents, letters, written 
xr oral statements, recordings or advertisements of any kind 


whatsoever, whether by newspaper, radio or television or other- 


| 


| wise, concerning such lands. This order effective July 16, 1962 


}) DATED: July 13th 1962 


W. A. Savage 
Real Estate Commissioner 


) > 
| 
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BEFORE THE REAL ESTATE COMMISSIONER 
OF THE STATE OF CALIFORNIA 


IN THE MATTER OF THE SALE OF 
SUBDIVIDED LANDS IN THE AREA 
NO. H-15321 LA 

KNOWN AS "GAMBLE RANCH" BY 
PACIFIC WESTATES LAND 

CONSENT AGREEMENT 
DEVELOPMENT CORPORATION, 
GRACE & McCANN, INC., GAMBLE RANCH 


DEVELOPMENT CORPORATION, et al. 


WE, AND EACH OF US, the undersigned, for ourselves 
and for our respective heirs, assigns and successors in 
interest, whether by voluntary act or by operation of law, 
agree, consent, waive, and represent to and with the Real Estate 
Commissioner of the State of California and the People of the 
State of California, as follows: 

(1) We, and each of us, have read and understand the 
foregoing Proposed Order, including the recitals therein, 
entitled, "In the Matter of the Sale of Subdivided Lands in the 
Area Known as ‘Gamble Ranch' by Pacific Westates Land Development 
Corporation, et al.", No. H-15321 LA. Before the Real Estate 


Commissioner of the State of California; and we, and each of 


us voluntarily and freely agree. consent, waive and represent 


as herein set forth; and, 
(2) We, and each of us, consent to the making of 


said Order and to each and every recital and provision therein, 


admit the truth of the recitals therein, and waive any and all 


defenses or objections, whether now known or unknown, which 


| we, or any of us, may now have or may at any time in the future 


aah 


1ave ron form, substance, issuance and enforcement of said 
Srder against us, or any of us; and. 

(3) We, and each of us, represent and agree that each 
and all of the legally required facts, conditions and circum- 
stances. for issuance of said Order by the Commissioner exist, 
tnd more particularly that each and all of the facts, conditions 
ind circumstances legally required for the exercise by the 
Jjommissioner of the powers conferred upon him by Section 10086 
9f the Business and Professions Code and for the making of said 
Irder pursuant to said section exist; and. further, that each 
ind all of the facts, conditions and circumstances legally 
required for the exercise by the Commissioner of the power 
sonferred upon him by Section 11019 of the Business and 
Professions Code, and for the making of said Order pursuant to 
said section exist; and, 

(4) We, and each of us, waive any and all rights 
hich we. or any of us; have to a hearing by the Commissioner 
Ursuant to and as provided for by Section 11019 as a condition 
(Oo the making of said Order, either prior to the making of 
such order or thereafter, and we, and each of us, agree that 
aid Order shall have full force and effect as if a hearing 
rrovided by such section had been held; and, 

(5) We, and each of us, waive any and all rights 
hich we, or any of us, have to a hearing pursuant to Section 
0086 of the Business and Professions Code, or any part thereof, 
ind waive any and all rights which we. or any of us, have to 
nake demands or requests as provided in such section, and to 
iny provisions that the Commissioner initiate any proceedings 
‘or injunction, or otherwise, in the Superior Court of the State 
££ California, and we, and each of us, agree that said Order 


ghall have full force and effect under Section 10086; and, 


(6) We, and each of us, waive any and all rights 


| 
which we, or any of us, have to judicial review of said Order 
| either directly by mandate proceedings, or otherwise, or 
: collaterally, or by calling the validity of the same into 
question in any action, suit or proceeding, judicial or 
administrative; and, 
(7) We, and each of us, agree for the benefit of the 
People of the State of California, that we. and each of us, 
will abide by, obey and perform the terms of said Order; that 
such Order shall constitute a promise by us, and each of us, 
to the People of the State of California, for the breach of 
which the People of the State of California shall be deemed to 
be irreparably damaged, and for which legal relief shall be 
deemed to be inadequate, and we, and each of us, agree that 
the Commissioner and the People of the State of California, 
or either of them, may enforce or secure the enforcement of 
said Order or promise by temporary restraining order, preliminar 
and final injunctions in suits in the Superior Court; and_ 
(8) We, and each of us, agree and admit that said 
Order, including the recitals therein and each and every part 
of same, are severable and that if any part, paragraph or 
phrase thereof shall be held invalid, either on its face or as 
applied to any person, then the validity and effect thereof as 
applied to any other person shall remain unaffected, and the 
validity and effect of any portion or part thereof not found 
invalid shall remain in full “crce and effect. 


DATED _ July 16 gee. 


py /s/ J. J. Byrnes 
(SEAL) eal 


BY__/s8/ Helen Rubin 


PACIFIC WESTATES LAND DEVELOPMENT COMPANY 


Secretary 
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GRACE & McCANN, INC. 


BY AVA John W. Carey 
(SEAL) resident 
BY_/s/ Helen Rubin 
ecretary 


GAMBLE RANCH DEVELOPMENT CORPORATION 


BY {sf John W. Carey 
(SEAL) resident 
BY /s/ Helen Rubin 
ecretary 


/s/ Samuel Reisman 
By Bertram H. Ross,his attorney-in-fact 
amuel Reisman, In Tv ually and as 
a major shareholder of Company 
J.J. rnes 
rnes, Individually and as 


President of Company and as major 
shareholder of Company 


/sf/_Jonn W. Carey 
John W. Carey, Individually and as 


Director and as Vice-President of 
Company 


fa/ Helen Rubin 
elen Rubin, dividually and as 


Director and as Secretary of Company 


R. N. Nickels 
ickels, tn ive ually an 
Director of Company 


/3/ Robert L. Stein 


am ein, Individually and as 
Sales Manager of Company 


/a/_ Joseph Benaron 
oseph Benaron, Individually and as 


principal shareholder of Company 
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APPENDIX E. 


Exhibit BV: Letter From Department of Justice 
to Land Purchaser. 


Exhibit 2-1291: Government Questionaire Sent to 
Land Purchaser. 
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DORGSS REPLY TO 
> STATES ATTORNEY 
MO REFEY TO 


AL AND NUMBER United States Department of Justice 


— °°» UNITED STATES ATTORNEY 
SOUTHERN District oF CALIFORNIA 
600 FeperaL Burtppvo 
Los ANGELES, CALIFORNIA 90012 


November 14, 1963 


Dear Citizen: 


There is now in progress an official investigation 
by the United States Department of Justice and the United 
States Post Office Department, concerning the use of the 
mails in connection with the promotion and sale of land 
on Gamble Ranch, Nevada. Your cooperation in answering 
the enclosed questionnaire will be of material aid, 


Please answer the questions as fully, and in as much 
detail, as possible. It is realized that the matters 
about which this inquiry 1s made may have occurred some 
time ago and your memory may now be less than complete; 
therefore, your answers should be your best recollection 
at this time, 


Since this is an investigation, it is requested 
that you treat this communication as confidential. 
Please complete the questionnaire, and return it, as scon 
&8 possible, in the enclosed envelope which requires no 
postage. Your cooperation is greatly appreciated, 


Sincerely yours, 


ry Ls 


FRANCIS C, WHELAN 


Enclosure 


Case No. 33496-(EC) Crim. 
U.S.A. VS Benaron, eta 
ett Exhibit 4 Vv 
Pater /3-</No. entificatien 
Dates 73-</No. In Evidence 
Clerk, U.S. District 


Cu = Deputy Clerk 
i Wayne’ Ee Payne 


Case No. 33496-(EC) Crim. 
Wii SrAve vs enaron, eta 
Gov't Exhibit = 
Datesn-¢s- No. (EE Ydentification 


Datesar-ts No. — HFS In Evidence 
Clerk, D » sou. Dist. of Calif. 


Deputy Clerk 


How did you first learn that Gamble Ranch land was for sale? 
An advertisement in the T.V. Guide in the Times (Los Angeles) Paper 


A, What contacts did you have with Gamble Ranch representatives 
prior to purchasing land on the rench? 


None 


B. Did you purchase, or agree to purchase, any Gamble Ranch 
land? Yes If so, please answer the following: 
1. When? May LD, 1961 


2. Where was the contract signed? At our home. 


3. How many acres did you purchase? 10 
4h, Price? $2490.00 


5. Legal description and Parcel Number: 


South East one-quarter of South East one-quarter of the 
south-west one-quarter of Section 35, Te 39 Ne, Re e 


M.D.M. 


6, Salesman's name? R. Gordon Heinzelman 


7. Broker's name? Gamble Ranch Development Corporation 


If a sales presentation was made to you, please answer the 
following questions: 


A, What materials were shown to you by the salesman? 


YES NO 
1. Colored movies. ee 
@,. Colored film-strip and sound recording. x ee 


3. Colored brochure, 


rie 
| 


4, White-blue-black brochure. 


=25 


5. Colored photographs in looseleaf binder & 
6. Miscellaneous letters (from Governor of 

Nevada, Nevada Ranch Service, A-D Machin- 

ey, Coe, etc, 


7. Sheet depicting Victor Gruen "master 
plan" for development of the ranch, 


8, Other (specify) 


» What, if anything, did the salesman tell you regarding each 
of the following subjects? 


1. Water: 
a, The availability of water (abundant or scarce, etc.)? 
Abung ‘ 
b. Sources from which water was available (wells, 


water company, etc. )? 


Wells 


ec. The distance from ground surface to water? 


10 to 35 feet or more 


d. The depth to which a well would have to be sunk in 
order to produce water sufficient for -- 


(1) house and garden use? 10 - 50 feet 


(2) 4rrigation? 


e, The depth of existing wells on the ranch? 


f. The cost of drilling a well for -- 


(1) house and garden use? 


Leen e eee e een nee ee EEE 


(2) irrigation? 


a 


a3 


The east of equipping a well with pump and motor 
for -- 


(1) house and garden use? Not discussed. 


(2) irrigation? Z 


The existence of State laws or regulations restric- 
ting the depth of drilling for, or pumping of, 
underground water? 


Not discussed 


Other representations about water? 


None 


Agricultural Potential: 


ae 


The quality, nature, and fertility of the soil? 
Could be very fertile. 
The weather and climate (especially summer and winter}? 


As_ would be expected of the locale, : 


Length of growing season (the period between killing 
frosts )? 


not discussed 


SR SS SS SP 


Existence of hazards to crops (frost, floods, wind, 
hail, dust storms, etc.)? 


Not discussed 


Crops that could be grewn an your property? 


not discussed 


Yields that could be expected on the crops mentioned 
above? 


36 


oh. 


g. The possibility of farming the land for a living, 
or at least for some profit? 
Not discussed. 
h. The cost of clearing the land and preparing the soil 
for crops? 
Not discussed. 
i, Other representation concerning agriculture? 
None 
Electricity: 
a. The availability of electricity for 
(1) household use? not discussed 
(2) agricultural and industrial use? 
b. The cost of bringing electric lines to your property? 
not discussed. 
ec. Other representations concerning electricity? 


None 


a pe RL 


i nr en a Rs A A 


Actual and Proposed Developments: 


ae 


Construction and maintenance of roads? 


A _new highway leading to the Ranch from Wells. 


a a annnmnemeaininns 


Surveying of parcels, and staking of property 80 
that it could be located? 


Was 4n the offing. 


ee SS EE —E— 
a eat ae 
The planned shopping center? 

Mot discussed. Se 


ee oe pe ee 


The 
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-5- 
Establishment of industries and businesses on the 
ranch? 
Ashirt factory had open®4, and a barber shop and beauty 


shop were almost ready to open. 


Government ownership of alternate sections of the 
ranch? 


Was never mentioned. 


The financial ability of Gamble Ranch to carry out 
its proposed developments? 


Semmed to have potential. 


Other representations soncerning development of the 
ranch? 


None 


Town of Montello: 


The size of the town and whether its population was 
increasing or declining? 


Not mach was said about the actual towm. 


What schools are located there? 


Elementa School. 


What stores, shops, and services are available there? 


Several stores, and also two landing strips for planes. 
Availability to the railroad was discussed. 


Ge 
d, Job opportunities and labor supply available there? 
Not discussed. 


e, Other representations concerning Montello? 


None 


C. To the best of your recollection, did the salesman furnish 
you a copy of the Subdivision Public Report issued by the 
California Division of Real Estate? Yes 


a i. 


2. 


When (before or after you signed the contract)? 


Before 


Describe in detail the manner in which the report was 
given to you: 


Salesman handed the docufnentto us and told us to read it. We 


did. 


What did the salesman say about the report? 
Do not recall. 


en 


Do you remember signing a copy of the report and return- 
ing it to the salesman? 


bed Yes 


For what purpose did you purchase the land? 


A. Living on the land 


B, Farming the land yourself 
. osharecropping 


oe 
ea 


. Other (specify) —— 


C 
D. Investment/Resale x 
E 
F 


» in the event you planned to use the land yourself, please 
state the approximate time when you intended to begin such 
use: 


ee eee ee 


= ty st 


ais 


Have you ever visited the ranch property? Yes 


On how many occasions? Once 
On what approximate date or dates? August, 1961 
Which of the following did you see? 


YES NO 
1, The land you purchased a Lee 
2. The town of Montello E> Saute eas 
3. The motel p> <tr 
4, The main ranch house fo ee Es 
5. Crittenden Reservoir a a 
6. Wells, springs, streams Bis ae 
7. Roads x. 


8. Other features (specify) 


Was the appearance of any of the above items (that you saw) 


what you thought it would be? Yes ee 
If yes, which items? 


‘ 


All of 4t was what we had expected it to be. 


If not, in what respect did the items differ from what you 
expected? 


a A 


a a Sg SS SS i a SSS 


Were you escorted around the ranch by @ Gamble Ranch repre- 
sentative? No - If so, who? 

What, if anything, did he say about the property? 

I ae oe 
Did you, or anyone that you know of, take photographs of the 
ranch property? Yee . if so, who (name-and address)? 


Mr, & Mrs. Walter A. Garrick - 3027 Delaware Ave., Santa Monica 


a ee ee ae ea 


In 
A. 
Be 


| oF 


D. 


aie 


regard to your land sale contract: 


What was the amount of your initial deposit? $125.00 
The amount of your monthly payments? $35.00 
Total purchase price? $2490.00 
Present status of your contract? 
(Check appropriate Box) 
weer raid up {| Deed received [—] 
2, Still paying on contract tx 
a, What is balance due? $1591.13 Amount paid in? $898.8 
b. To whom are payments being made? Nevada Title Guarani 
Cos, F.0. Box 1468, Reno, Nevada 
3. Peyments discontinued ea) 
a. When? 
b. Amount paid prior to that time? 
ce. Why were payments discontinued? 
d. Were you ..:, contacted by Gamble Ranch abcut cone- 
tinuing or resuming your payments? 
If so, what were you told and by whom? ————S—~CS 
Have you made any complaint, or request for a refund or can- 


cellation? No 


How many? 
To whom? 
Result? 


*F, 


-9- 
4, What were you told about the availability of refunds, 
and by whom were you told it? 


There was an article in the Times regarding refunds to those 
who were dissatisfied in any way, but we did nothing since we 


were satisfied with our deal. 


5. Why did you make your complaint or request? 


Have you ever asked Gamble Ranch about publicity arising 
from proceedings against the company by the Nevada or Cali- 


fornia Real Estate Commissions? No 
1. What were you told? 


2. By whom? 


What papers, if any, do you possess which relate to your 
dealings with Gamble Ranch? 


Original Contract - Payment booklet, letters from the Ranch fron tine 


to time, giving information regarding progresse 


Have you made any effort to ascertain whether or not the land yo 
purchased was fairly represented by the salesman and sales mate- 
rial? Yes - we went there. If so, what effort? 


A, 


Do you feel that the land was: (Check appropriate box) 
1. Accurately represented [x] 
2, Misrepresented CJ 
3. Other (specify) 


=)1- 


‘atinue comments here): 


‘ur name(s): Wafhe Co Aahatal ee 


idress (home): 3027 Delaware Avo., Santa Monica, Calif Phone: Ex. 3+ 


isiness Ex. 3-95: 
Ndress: St. John:s Hospital - Santa Monica, Calif. Phone: 
i SER 0 er ry, IR PR RT RE ESR SO NRE | DANE TD SORES TEE | TS EA 


hte November 20, 1963 See eee 


